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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

UDO BIRNBAUM, §
Plaintiff, §
§

12 § Civil Action No. 6:04 CV 114

, § | .

PAUL BANNER, DAVID WESTFALL, §
CHRISTINA WESTFALL, and §
STEFANI (WESTFALL) PODVIN, §
Defendants. §

OR D ER

On this day Plaintiff Udo Bimmbaum’s Motion for Summary Judgment came before the Court |

for hearing. After having considered said motion and the pleadings of the parties filed herein, the
Court is of the opinion that the following order should.issue: |

It is hereby ORDERED that the Motion for Summary Judgment be DENIED, and that all

claims for relief asseﬁed by Plaintiff in this éction against this Defendant be DISMISSED with

prejudice.

SIGNED on this the day of ' , 2004,

UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

UDO BIRNBUAM,
Plaintiff

Y.

CIVIL ACTION NO. 6:04CV114 it

Hon. PAUL BANNER

G. DAVID WESTFALL

CHRISTINA WESTFALL

STEFANI (WESTFALL) PODVIN,
Defendants

0 L7y L L L LA A A S

DEFENDANTS’ CHRISTINA WESTFALL AND STEFANI PODVIN'S
MOTION TO DISMISS UNDER RULE 12 (b)

COMES NOW, Defendants Christina Westfall and Stefani (Westfall). Podvin (the
Defendant's) and file this their Motion to Dismiss under FRCP 12(b) for failure by Plaintiff to
state a claim for which relief can be granted. In support thereof, the Defendants would show the
Court:

I
FACTS and ALLEGATIONS:

1. This lawsuit has been brought by Plaintiff, Birnbaum, ("Birnbaum") after his

collection matter in a state court proceeding which has long since been concluded.

2. Initially, Birnbaum was sued by his former attorney (G. David Westfall) for collection of
unpaid legal bills. Birnbaum ﬁledk a counter-claim against Mr. Westfall's law office, Mr. Westfall
personally, the attorney's wife (Christina Westfall) and the attorney's daughter (Stefa.ni Podvin)
claiming that the attempt to collect the unpaid legal fees was an civil conspiracy of the law office

and a violation of the RICO statute.

MOTION to DISMISS
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3. By summary judgment, all RICO claims were- eventually dismissed in the state court
action,

4. After a jury trial on the merits, the attorney was successful in receiving a jury verdict that
legal fees were in fact due and owing to the attorney from Birnbaum.

5. Prior to entry of judgment on the jury award, the wife and daughfer filed motions for
sanctions against Birnbaum for having filed a frivolous RICO pleading against them which had
required them to expend legal fees to defeat the pleading by summary judgment. The court
granted the request for sanctions.

6. Birnbaum filed an appeal of the jury verdict and an appeal of the sanctions ruling. The
Fifth District Court of Appeals denied the appeal and affirmed the two judgments.

7. Birnbaum filed a Petition for Review with the Texas Supreme Court. The request for
review by the Texas Supreme Court was denied.

8. While on appeal, Birnbaum had filed a second motion to recuse thé same trial judge. A
previous attempt to recuse Judge Banner had been atterﬁpted by Birnbaum after the RICO claims
were dismissed by Judge Banner by summary judgment ruling. The first attempt to remove Judge
Banner was heard by a visiting judge and denied. A motion for sanctions for filing a frivolous

pleading was filed and the judge took sanctions for that motion under advisement.

9. Prior to the hearing on the second attempt to recuse Judge Banner, the Defendants filed
another motion for sanctions for filing another frivolous pleading. After another hearing by a
visiting judge, the motion to recuse Judge Banner was again denied and sanctions were imposed
for the frivolous filing of the motion to recuse Judge Banner.

10.  Birnbaum now files this action in Federal Court in an attempt to obtain relief for what has

happened to him in a state court proceeding.

MOTION to I'ISMISS ,
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11.  Bimbaum files this lawsuit in the form of a request for declaratory relief asking the
Federal Court to require Judge Banner to take certain actions.

12. Birnbaum's complaint names the Defendants as parties to this action yet Birnbaum failed
to ask the Court to grant the Plaintiff any relief from the Defendants either in the complaint itself

or in the prayer for relief.

IL
ARGUMENTS:

LACK OF SUBJECT MATTER JURISDICTION:

This Motion should be granfed under FRCP 12(b)(1) due the fact that the Court lacks
subject matter jurisdiction. Plaintiff seeks in Federal Court that which the Plaintiff has already
attempted to achieve in a state court civil proceeding. The Plaintiff made all the same legal
arguments in state court and they failed at the trial level and at two separate levels of appeal.
_There are no "unique" federal issues raised by this complaint which should be reviewed and
determined in a new federal proceeding. Simply because a litigant tried and failed in a state court
action does not give rise to federal court subject matter jurisdiction to review and re-try the same
matter again in a federal court. |

In addition to lacking subject matter jurisdiction over the entire lawsuit, the Defendants

"assert that cerfainly the Tederal court lacks subject maiter jurisdiction over these two Defendants

due to the fact they are not the parties the Plaintiff is seeking the federal court to take action

against.

MOTION to DISMISS
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FAILURE TO STATE A CLAIM:

This Motion should be granted under FRCP 12(b)(6) due the fact that the Plaintiff has
failed to state a claim on which relief can be granted.

The Defendants have not engaged in aﬁy behavior that has violated any civil right of the
Plaintiff. The Defendants have only engaged in state court sanctioned behavior seeking monetary
relief for the monetary losses caused by the Plaintiff's actioﬁs against the Defendants. Allowing
the Plaintiff a second bite at the apple in a federal court simply because the Plaintiff did not
"ike" is outcome in state court is not a claim on which this court can grant relief,

In addition, the Plaintiff has particularly failed to state a claim against these two
Defendants because on both the face of the Plaintiff's Original Complaint and the Plaintiff's
prayer, there is no request for the court to take any action against these two Defendants.

WHEREFORE, PREMISES CONSIDERED, Movant prays that the Court dismiss the
complaint filed by the Plaintiff against defendant, Christina Westfall and against defendant,
Stefani Podvin, and for such other and further relief, both general and special, to which

Defendants may be justly entitled, both at law and equity.

Respectfully submltted

q /ww& o 6’

RANK C. FLEMING
State Bar No. 00784057
Law Office of Frank C. Fleming
6611 Hillcrest Ave., #305
Dallas, Texas 75205-1301
fax: 214/373-3232 or 214/265-1979
phone: 214/ 373-1234
ATTORNEY FOR MOVANTS

MOTION to DISMISS ,
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CERTIFICATE OF SERVICE

] hereby certify that a true and correct copy of the above document has this day been
delivered to Udo Birnbaum, Pro Se, by Certified Mail to 540 VZ CR 2916, Eustace, TX 75124,
on this?} 5 th day of ) 2004.

éwa d/ §

FRANK C. FLEMING

MOTION to DISMISS
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TETRICT COURT
In The United States District Court 0, #4-9 P4 350

For the Eastern District of Texas . \STERN
L. . TEYAS-EA 8
Tyler Division o

Udo Birnbaum §
Plaintiff §

vs. $ Civil Action No. 6:04CV 114
§
Paul Banner, David Westfall 8
Christina Westfall, and §
Stefani (Westfall) Podvin §
Defendants §

PLAINTIFF UDO BIRNBAUM'S
REPLY TO DEFENDANT PAUL BANNER'S

RESPONSE TO PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT
(and particularly addressing their claim of ""Rooker-Feldman')

TO THE HONORABLE JUDGE OF SAID COURT:
Plaintiff Udo Birnbaum ("Birnbaum") submits this reply to Judge Paul Banner's
("Judge Banner") response to Plaintiff's motion for summafy judgment, including

the prayer to dismiss under Rooker-Feldman in Judge Banner's response.

L
INTRODUCTION

Plaintiff UDO BIRNBAUM ("Birnbaum") filed this suit seeking declaratory
relief from deprivation of his rights. The latest ongoing is detailed in Exhibit 10.

" BIRNBAUM contends a certain $62,885 sanction judgment ("Order on
Motions for Sanctions", Exhibit 6) upon him is UNLAWFUL, because the order



is unconditional® (not "coercive") punishment for the completed act, TWO years
before, of having made, in good faith, a "civil RICO" cross-claim (Birnbaum was
the defendant). |

As the state trial judge himself said at the close of the hearing on motion for

sanctions:

"In assessing the [$62,885] sanctions, the Court has taken into consideration that
although Mr. Birnbaum may be well-intentioned and may believe that he had some
kind of real claim as far as RICO there was nothing presented to the court in any of
the proceedings since I've been involved that suggest he had any basis in law or in
fact to support his [civil RICO] suits against the individuals®"., Sanctions hearing
July 30, 2002, Exhibit 5, line 5.

Filing a lawsuit is of course constitutionally protected conduct:

"It was, however, clearly established that filing a lawsuit was constitutionally protected
conduct. See Milhouse v. Carlson, 652 F.2 d 371, 37 3-74 (3d C ir. 1981); see also
California Motor Transport Co. v. Trucking Unlimited, 404 1U.S. 508, 510 (1972) (access
to courts is one aspect of the First Amendment right to petition the government for
grievances). Moreover, it was also clearly established that the government cannot
retaliate against someone for engaging in constitutionally protected activity in a way that
would chill a reasonable person in the exercise of the constitutional right. See Rutan v.
Republican Party of Illinois.", 497 U.S. 62, 73 , 76 n.8 (1990). U.S. SUPREME
COURT

Plaintiff Birnbaum is asking this federal court to declare the $62,885 sanction

as indeed being contrary to law, and to grant such other relief so Birnbaum may

have full access to the courts, free of fear of retaliation.

Defendant Paul Banner and the Attorney General, on the other hand, want

this court to believe that it cannot declare the $62,885 sanction as contrary to law,

basically that under the Rooker-Feldman doctrine, this court cannot de-facto sit in

! It is unconditional, not "coercive", making the punishment criminal in nature, requiring full criminal process,
including a finding of "beyond a reasonable doubt". Criminal sanctions cannot be imposed by civil process.

2 My civil RICO claim (as cross and third-party plaintiff, same "enterprise", same "scheme") had been against "the
individuals", and "the individuals" only, NOT against their Law Office "enterprise” they were using to sue me.



appeal on a "final decision” by a state court, i.e. it cannot even reach the issue as to

whether the sanction is indeed unlawful. From their brief:

"Reduced to its essence, Rooker-Feldman doctrine "holds that inferior courts do not have the
power to modify or reverse state court judgments".

"federal district courts, as courts of original jurisdiction, lack appellate jurisdiction to review,
modify, or nullify final orders of state courts"

IL.
ISSUE

The Rooker-Feldman doctrine does NOT apply:

e The $62,885 sanction is null and void on its face. The case was finished. (EXhlbltS 1
and 2). The judge had no jurisdiction left to make any more "final decisions."

e The $62,885 sanction projects into the future to restrict the fundamental right of
access to the courts by Birnbaum, and "others like him". (Exhibit. 7)

e There is an ongoing sanction ($125,770), again with dangerous notions to restrict the
fundamental right of access to the courts. (Exhibit 9)

e There is the threat of "further sanctions"” upon "any further actions” (Exhibit 8)

IIL
DISCUSSION

The $62,885 sanction is null and veid on its face.
The time for the trial judge to make ANY decisions had passed.
All this federal court has to do is view the FINAL JUDGMENT

The Attorney General wants this court to believe that it cannot declare the
$62.885 sanction as contrary to law, because under the Rooker-Feldman doctrine,
this court cannot de-facto sit in review of a "final decision" by a state court, i.e. it

cannot even reach the issue as to whether the sanction is indeed unlawful.




The problem with this theory, however, is that the $62,885 Order on Motion
for Sanctions (Exhibit 6, "signed" Aug. 9, not "signed with the court" till Aug. 21,
2002) does not qualify as a "final decision", because it is NULL and VOID on its
face, because the state court finalized its FINAL JUDGMENT on July 30, 2002.
The state court was FINISHED at that time, and in fact was through on the date the
FINAL JUDGMENT was rendered. (Exhibit 2, "THIS JUDGMENT RENDERED
ON APRIL 11, 2002, AND SIGNED THIS 30 day of JULY, 2002™).

This federal court does not have to review the issues in Order on Motion for
Sanctions (Exhibit 6), but simply view the final decision of the state court, the
FINAL JUDGMENT (Exhibit 2), and the final decision of the judge, as caught by
the court reporter, of Birnbaum being "well-intentioned" (Exhibit 5).

There was NO state district court jurisdiction left on Aug. 9, 2002 to sign
ANYTHING, much less a punitive sanction of $62,885, on a motion for sanctions
(Exhibit 3) brought as late as May 9, 2002, AFTER the rendering of FINAL
JUDGMENT on April 11, 2002, and brought by persons that were not longer IN
the case, but had been dismissed long before under summary judgment (Exhibit 4)
on Sept. 7, 2001, and had NO counter-claims pending. They were OUT of the

case!

The sanction is null and void on its face. The time for the trial judge to make
more "final decisions" (like the sanction) had passed. All this federal court has to
do is to look at the FINAL JUDGMENT, then the $62,885 sanction, to see that the

time for unconditional civil sanctions had passed, never mind that the sanction was

punishment for having sought access to the court, t.e. protected activity.



The $62,885 sanction projects into the future, with dangerous notions
that restrict the fundamental right of access to the courts

The court process shows a pattern of violation of constitutional rights, with the
threat thereof into the future, not only regarding Birnbaum, but for "others like
him" (see below), regarding the right to make claims in a Texas district court, free
from fear of retaliation by the government, for exercising the fundamental right

of access to the courts.

The Findings (Exhibit 7) made against Bimbaum. incorporate dangerous
notions of law which constitute nothing less than de-facto legislating whole classes
of persons and cases out of access to the courts, and particularly persons who
exercise their right to appear without paying a lawyer literally thousands of
dollars®, and/or bringing cases under 18 U.S.C. $ 1964(c), "civil RICO".

Some of the dangerous enactment in the Findings (Exhibit 7):

The Defendant/Counter-Plaintiff's [Birnbaum's] claims concerning RICO civil conspiracy
charges were not based upon the law ... ... ©)
(i.e. don't file civil RICO cases! "Civil RICO" of course IS the law!)

The court concludes as a matter of law that Defendant/Counter-Plaintiff's [Birnbaum's]
claims concerning RICO civil conspiracy were brought for the purpose of harassment. (7)
(i.e civil RICO cases will be deemed to be "harassment"!)

The award of punitive damages [362,885 "sanction"] is an appropriate amount to seek the
relief sought which is to stop this Defendant/Counter-Plaintiff [Birnbaum], and others like
him, from filing similar frivolous lawsuits. (14)

(i.e. "if any of you others out there, if you use civil RICO, THOU SHALT ALSO BE
SANCTIONED!)

3 And at the risk of being sued additional THOUSANDS of dollars, by their OWN attorney, as in the underlying
case, claiming $38,121.10 "worth" of "legal fees" ~ for suing the local district judge -- and under the anti-
racketeering statute, "civil RICO" at that, AND IN THAT VERY JUDGE'§ COURT!
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The amount of punitive damage awarded by the Court were found to be supported by the
evidence and necessary under the circumstances to attempt to prevent similar future action
on the part of the Defendant/Counter-Plaintiff. (11)

(i.e. "similar future action", even "well-intentioned", will be punished!)

(civil sanctions are supposed to be coercive, NOT punitive. Unconditional punitive fines
CANNOT be imposed by civil process!)

The Texas Attorney General has raised issues ranging from "failure to state a
claim", to "Rooker-Feldman", i.e. that Birnbaum's complaint is upon "final"

; |
decisions of a Texas court, and that Birnbaum cannot raise in a lower federal court

his claim of First Amendment and Due Process violation.

But as this court can see, these Findings do not concern just the past, but
project into the future, not just for Birnbaum, but for "others like him", and
"similar frivolous lawsuits", (i.e. DON'T DO CIVIL RICO!), and constitute

outlawed "prior restraint".

There is an ongoing sanction, for $125,770, again with dangerous notions
that restrict the fundamental right of access to the courts

The attached Exhibit 10 details the dngoing violations of Birnbaum's civil
rights and the threat thereof into the indefinite future, namely ANOTHER
unconditional FINE ("sanction") for $125,770! And in the same DEAD case! How

can Birnbaum even appeal this in state court? (Use the old cause number again?)

And again there are dangerous novel notions in the proposed findings

(Exhibit 9) regarding the $125,770 sanction, again projecting into the future:

"4 monetary sanction in the amount of 3124,770 as exemplary and/or punitive damages
to serve as a deterrent to prevent Birnbaum from committing further similar acts again
in the future."”



"The type and dollar amount of the sanctions award is appropriate in order to gain the
relief which the Court seeks, which is to stop this litigant and others similarly situated
Jrom filing frivolous motions, frivolous lawsuits, frivolous defenses, frivolous counter-
claims, and new lawsuits which attempt to re-litigate matters already litigated to a
conclusion." ’

"Birnbaum's difficulties with judges and the repeated allegations of a lack of impartiality
have had nothing at all to do with the conduct of the judges that Birnbaum has appeared
before, but instead, is a delusional belief held only inside the mind of Birnbaum."

Since when do lawyers and judges make a MEDICAL diagnosis, or assess a
$125,770 SANCTION for "delusional belief™

There is the threat of "further sanctions"”
~ upon "any further actions"

And then there is the ultimate (non-specific) threat, "Please be aware that

any further actions might result in further sanctions." (Exhibit 8)

PRAYER
ACCORDINGLY, Plaintiff UDO BIRNBAUM prays that this Court take
jurisdiction of this case upon the ongoing violation of his rights, including the dark
shadow of the $62,885 sanction upon him and "others like him". (see above)
Birnbaum prays that this Court deny the request to dismiss under Rooker-
Feldman, grant his motion for summary judgment, and declare that the $62,885
Order on Motions for Sanctions is indeed contrary to law, and graht such other

relief as this Court deems just and proper.

Respectfully submitted,

Alols Asuborecin
UDO BIRNBAUM, pro se
540 VZCR 2916
Eustace, Texas 75124

(903) 479-3929




CERTIFICATE OF SERVICE

I, UDO BIRNBAUM, Plaintiff Pro Se, do hereby certify that a true and correct copy of this
document has been served by CERTIFIED Mail on this the _& day of June, 2004, addressed to
John M. Orton, Assistant Attorney General, Post Office Box 12548, Austin, TX 78711-2548, and
by regular mail to Frank C. Fleming, 6611 Hillcrest Ave., #305, Dallas, TX 75205-1301.
@QMMLM

UDO BIRNBAUM
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| certify this to be a true
and exact copy of the -
ariginal on file in the
District Clerk’s Office,

No. 00-00619 : VGE Zandt Ff)yty, Texas.

THE LAW OFFICES OF § IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. §
Plaintiff g
v. § 294" JUDICIAL DISTRICT
UDO BIRNBAUM g ,
Defendant/Counter—Plailitiﬁ g
G. David Westfail, Christina Westfall, a‘nﬁg
Stefani Podvin, §
Counter—Defendants. : g VAN ZANDT COUNTY, TEXAS
| FINAL JUDGMENT

On April 8, 2002, this cause came on to be heard. Plaintiff, The Law Office of G. David
Westfall, P.C. (the “Plaintiff”), appeared in peréon by representative and by .attorney pf record and
announced ready for trial and the defendant, Udo Bimbaum, appeared in person, pro se, aﬁd :
annouﬁced ready for trial and the counter-defendant, G. David Westfall, appeared >in person by
representative and by attorney of record and announced ready for trial. All other parties to this lawsuit
having been dismissed previously by summary judgment rulings of the Court. A jury having been
previously demanded, a jury conmsisting of 12 qualified jurors was duly impaneled and the case
proceeded to trial.

After three days of testimony and evidence in the jury portion of these proceedings, the Court

submitted questions of fact in the case to the Jury. The questions submitted to the Jury and the Jury’s

responses were as follows:

JSG/AR8

FINAL JUDGMENT ORDER 2
PAGE 1 of 7 EXHI il A
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QUESTION NO. 1

What sum of money, if paid now in cash, would fairly and reasonably compensate the

Law Offices of G. David Westfall, P.C., for its damages, if any, that resulted from Defendant,

Udo Birnbaum’s, failure to comply with the agreement between the Plaintiff and the Defendant?

INSTRUCTION:

You are instructed that after the attorney-client relationship is terminated, a client or an
attorney can have post termination obligations to each other, such as, the client is still obligated
financially for the lawyer’s time in wrapping up the relationship and the lawyer is still obligated to
perform tasks for the client to prevent harm to the client during the termination process.

ANSWER:

Answer in dollars and cents:

ANSWER: $15,817.60

QUESTION NO. 2

What is a reasonable fee for the necessary services of the Plaintiff’s attorneys in this

case, stated in dollars and cents?

Answer in dollars and cents for each of the following:

A.

B.

For preparation and trial in this matter:

For an appeal to the

" Court of Appeals, if necessary:

- For making or responding to a petition for review

to the Supreme Court of Texas

If petition for review is granted
by the Supreme Court of Texas

15L/8929

FINAL JUDGMENT ORDER
EXH& Bé g #

PAGE 2 of 7

$41,306.91

$20,000.00

$5,000.00

$10,000.00

westfall\udo'pleadings\final judgment



QUESTION NO. 3
(Finding of DTPA Violation)

Did The Law Offices of G. David Westfall, P.C. engage in any false, misleading, or
deceptive act or practice that Udo Birmbaum relied on to his detriment and that was a

producing cause of damages to Udo Birnbaum?

“Producing cause” means an efficient, exciting, or contributing cause that, in a natural
sequence, produced the damages, if any. There may be more that one producing cause.

“False, misleading, or deceptive act” means any of the following:
Failing to disclose information about services that was known at the time of the

transaction with the intention to induce Udo Birnbaum into-a transaction he
otherwise would not have entered into if the information had been disclosed; or

Answer: " NO

QUESTION NO. 4
—~ . (Finding of DTPA Violation)

Did The Law Offices of G. David Westfall, P.C. engage in any unconscionable
action or course of action that was a producing cause of damages to Udo Birnbaum?

“Producing cause” means an efficient, exciting, or contributing cause that, in a natural
sequence, produced the damages, if any. There may be more that one producing cause.

An unconscionable course of action is an act or practice that, to a consumer’s detriment,
takes advantage of the lack of knowledge, ability, experience, or capacity of the consumer
to a grossly unfair degree.

Answer: NO

0250

FINAL JUDGMENT ORDER
; X H E westfall\udo\pleadings\final judgment
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If your answer to Question 3 or Question 4 is “Yes”, then answer Question 5. Otherwise
do not answer Question 5.

QUESTION NO. 5
(Finding of “knowingly™)

Did The Law Offices of G. David Westfall, P.C. engage in any such conduct
knowingly?

“Knowingly” means actual awareness, at the time of the conduct, of the falsity, deception,
or unfairness of the conduct in question or actual awareness of the conduct constituting a
failure to comply with a warranty. -Actual awareness may be inferred where objective
manifestations indicate that a person acted with actual awareness.

In answering this question, consider only the conduct that you have found was a
producing cause of damages to Udo Birnbaum.

Answer: [Not answered by reason of submission]

- If your answer to Question 3 or Questlon 4 is “Yes” then answer Question 6. Otherwise
do not answer Question 6.

- QUESTION NO. 6
(Finding of “intentionally”)

Did The Law Offices of G. David Westfall, P.C. engage in any such conduct
intentionally?

“Intentionally” means actual awareness of the falsity, deception, or unfairness of the
conduct in question or actual awareness of the conduct constituting a failure to comply
with a warranty, coupled with the specific intent that the consumer act in detrimental
reliance on the falsity or deception. Specific intent may be inferred from facts showing that
the person acted with such flagrant disregard of prudent and fair business practices that
the person should be treated as having acted intentionally.

In answering this question, consider only the conduct that you have found was a
producing cause of damages to Udo Birnbaum.

Answer: [Not answered by reason of submission]

/90 025/

FINAL JUDGMENT ORDER
PAGE 4 of 7 EX H

westfall\udo\pleadings\final judgment
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If your answer to Question 3 or Question 4 is “Yes”, then answer Question 7. Qtherwise
do not answer Question 7.

QUESTION NO. 7
(“Compensatory” damages)

What sum of meney, if any, if paid now in cash, would fairly and reasonably
compensate Udo Birnbaum for his damages, if any, that resulted from such conduct?

Consider the following elements of damages, if any, and none other.
Answer separately in dollars and cents, if any, for each of the following:

The difference, if any, in the value of the services as received and the price Udo
Birnbaum paid for them. The difference, if any, shall be determined at the time and
place the services were done.

Answer: [Not answered by reason of subm1ss10n]

Expense costs to Udo Birnbaum, if any, produced by the conduct of The Law
Offices of G. David Westfall, P.C.
Answer' [Not answered by reason of submlssmn}

The reasonable value of Udo Birnbaum’s lost time, if any, produced by the
conduct of The Law Offices of G. David Westfall, P.C.
Answer: [Not answered by reason of submission]

In answering questions about damages, answer each question separately. Do not increase
or reduce the amount in one answer because of your answer to any other question about damages.
Do not speculate about what a party’s ultimate recovery may or may not be. Any recovery will be
determined by the court when it applies the law to your answers at the time of judgment. Do not
add any amount for interest on damages, if any.

ENT ORDER /5& Q_é;l/
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If your answer to Question 5 “Yes”, then_ansWer Question 8. Otherwise do not answer Question
8.

QUESTION NO. 8
(“Compensatory” damages)

What sum of money, if any, in addition to actual damages, should be awarded to
Udo Birnbaum against The Law Offices of G. David Westfall, P.C. because The Law
Offices of G. David Westfall, P.C.’s conduct was committed knowingly?

Answer in dollars and cents, if any.

Answer: [Net answered by reason of submission]

If your answer to Question 6 “Yes”, then answer Question 9. Otherwise do not answer Question
9. h ‘

UESTION NO. 9
(Additional damages)

What sum of money, if any, in addition to actual damages, should be awarded to
Udo Birnbaum against The Law Offices of G. David Westfall, P.C. because The Law
Offices of G. David Westfall, P.C.’s conduct was committed intentionally?

Answer in dollars and cents, if any.

Answer: [Not answered by reason of submission]

The charge of the Court and the verdict of the jury are incorporated for all purposes by
reference. Because it appears to the Court that the verdict of the jury was for the Plaintiff and against

the Defendant, judgment should be rendered on the verdict in favor of the Plaintiff and against the

Defendant.

It is therefore, ORDERED, ADJUDGED and DECREED that Plaintiff, G. David Westfall,

P.C., be awarded damages as follows:

FINAL JUDGMENT ORDER / 520 ()235
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A.. Actual damages in the amount of $15,817.60 plus pre-judgment interest up through the date of
this Order which the Court finds to be $2,156.15.
B. Attornéy’s fees in the amount of $41,306.91.
C. An additional award of attorney’s fees as follows:
1. $20,000.00 in the event of an appeal to the Court of Appeals. .

2. $5,000.00 in the event of an application for writ of error is filed with the Supreme

Court of Texas.

3. $10,000.00 in the event of an application for writ of error is filed with the Supreme

Court.of Texas and the writ is grantgd.
D. Taxable Court costs in the amount of $926.80.

IT IS FURTHER ORDERED THAT the judgment here rendered shall bear interest at the
rate of ten percent (10%) from April 11, 2002 until paid. |

All costs of court expended or incurred in this cause are adjudged against Udo Birmbaum,
Defendant/ Counter-Plaintiff. All writs and process for the enforcement and collection of this judgment
or the costs of court may issue as necessary. All other re]ief not expressly granted in this order is hereby

denied.

THIS JUDGMENT RENDERED ON APRIL 11, 20020, AND SIGNED THIS 30

JUDGE PRESIDING

< -
day of 8 V‘\ “ , 2002.
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| certify this to be a true |

and exact copy of the
original on file in the
x District Clerk’s Office,
No. 00-00619 RN vﬁza"dt;c:“j T":"Z“'
THE LAW OFFICES OF § IN THE DISTRICEEOURT i §: L7
G. DAVID WESTFALL, P.C. § I
§ 3IST. CLEAX VAN ZANDT CB. TX.
Plaintiff/Counter-Defendant § =
§ BY. DEP. .
v. § 294" JUDICIAL DISTRICT '
§
UDO BIRNBAUM §
: §
Defendant/Counter-Plaintiff and §
Third Party Plaintiff §
v. §
§
G. David Westfall, Christina Westfall, and§
Stefani Podvin §
- | § |
Third Party Defendants § VAN ZANDT COUNTY, TEXAS
"MOTION FOR SANCTIONS

- COMES NOW, Third Party Defendants, G. David Westfall, Christian Westfall, and
Stefani Podvin, (“Mo-vants”), third party defendants in the above-styled and numbered cause and
files this Motion For Sanctions based upon Defendant/Third Party Plaintiff’s violation of Rule 13,
T.R. C. P,, and violation of §§10.001 et seq. of the Texas Civil Practice and Remedies Code, and

would thereby show the Court as follows:

i
FACTS:

1. This lawsuit was brought by Plaintiff to collect on overdue legal fees for legal services
rendered to the Defendant at Defendant’s request.
2 Instead of a mounting a normal defense to a rather simple lawsuit such as this and raising

PN

the normal objections to a suit on a sworn account, the Defendant/Third Party Plaintiff chose

MOTION FOR SANCTIONS
PAGE 1 OF § \pleadingsimotion for frivolous
350



instead to make this lawsuit into his own public forum to make a mockery of all lawyers and the

entire legal system.
3. Defendant/Third Party Plaintiff tried unsucces(sﬁllly to intimidate and harass the Plaintiff’
into dropping this lawsuit by attempting to implicate the owner of the Plaintiff, G. David Westfall,

as well as his wife and daughter in a totally frivolous claim of running an organized crime

syndicate in the form of a law office.

4. The Defendant/Third Party Plaintiff has attempted to use the forum of this lawsuit to

launch a full écale attack on the integrity and character of G. David Westfall, Christina Westfall,
and Stephanie Podvin. |
5. If those attacks were not enough, the Defendant/Third Party Plaintiff broadened his attack
in his pleadings and so called “Open Letters”.to include casting aspersions at this Court, the
visiting Judge, the. Hon. Paul Banneﬁ the Coordinator of the Court, the Court Reporter for the
Court, and the Court of Appeals.
| | II.

Specifically, Movants file this request for sanctions against the Defendant/Third Party

Plaintiff for the following actions of the Defendant/Third Party Plaintiff:

1. ) Filing a frivolous third party claim pleading without factual support or a valid legal

basis in Defendant/Third Party Plaintiff’s causes of action filed against either G.

David Westfall, Christina Westfall, or Stefani Podvin. Movants contend that
Defendant/Third Parfy Plamntiff filed these pleadings for the purpose of causing
inconvenience and/or harassment for Stefani Podvin, Christina Westfall, G. David
Westfall, P.C,, and G. David Westfall, individually and not in support of any valid,

legally factual, and legally supportable claims.

MOTION FOR SANCTIONS
PAGE 20OF 5 ‘pleadings\motion for frivolous
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2. Filing discovery requests and taking depositions for the purpose of harassment and
inconvenience and not to support any valid claims or causes of actions against the
Movants. |

3. Filing a frivolous motion to recuse the Hon. Paul Banner for the purpose of

causing inconvenience and/or harassment for Movants.

4. Filing frivolous and untimely motions to appeal the granting of the Movants’

Motions for Summary Judgment granted by the trial court.

WHEREFORE, PREMISES CONSIDERED, Movants pray that a hearing be set on this
motion, and following a hearing, the Court assess appropriate. sanctions against the
Defendant/Third Party Plaintiff for the violations of Rule 13 of the Texas Rules of Civil Procedure
and/or the violations of §10.001 et seq. of the Tex. Rules of Ci§ﬂ Pyocedure. Specifically,
Mow)a_nts request damages be assessed against the Defendant/Third Party Plaintiff and awarded to
the Movants for the following;:

a. Reimbursement of all Movants’ reasonable and necessary attorney’s fees expended

by Movants in defense of the allegations made by the Defendant/Third Party
Plaintiff’ in this lawsuit to the extent such attorney’s fees ilave not yet been
awé.rdgd in any prior rulings of this Court.-
b. Reimbursement of all Movants’ reasonable and necessary attorney’s fees expended
by Movants in pursuit of this Motion for Sanctions. " .

c. Monetary damages to reimburse Movants for the inconvenience and harassment
suffered by the Movants as a direct result of the improper actions taken by the
Defendant/Third Party Plaintiff against the Movants in connection with this

lawsuit.

MOTION FOR SANCTIONS |
PAGE 3 OF 5 \pleadings\motion for frivolous ;
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d. Punitive damages to be assessed against the Defendant/Third Party Plaintiff and
awarded to the Movants in order to pi'event thé reoccurrence of such behavior
again in the future by the Defendant/Third Party Plaintiff,

e. Damages assessed against the Defendant/Third Party Plaintiff and awarded to the
Court to reimburse the Court for its expenses and inconvenience suffered as a

direct result of frivolous pleadings filed on behalf of the Defendant/Third Party

Plaintiff.

f And for such other and further relief, both general and special, to which Movants

may be justly entitled, both at law and equity.

Respectfully submitted,

L OFFICE OF FR?(‘/FLEM]N G

FRANK C. FLEMING

State Bar No. 00784057
PMB 305, 6611 Hillcrest Ave.
Dallas, Texas 75205-1301
(214) 373-1234

(fax) 373-3232

ATTORNEY FOR MOVANTS

MOTION FOR SANCTIONS
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above document has this day been
delivered to Udo Birnbaum, by facsimile transmission to 903/479-3929, on this 9 day of May

2002. ,
g M f QZ |
FRANK C. FLEMING
FIAT
Please take note that this motion is set for hearing at : AM/PM on the
day of , 2000.
District Judge Presiding
MOTION FOR SANCTIONS
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294" JUDICIAL DISTRICT
VAN ZANDT COUNTY, TEXAS
ORDER SUSTAINING MOTIONS FOR SUMMARY JUDGMENT

On the 7™ day of September 2001 came on to be heard the Moﬁons for Susﬁmary
Judgment of The Law Offices of G. David Westfall, P.C, G. David Westfall, Christina Westfall
and Stefani Podvin in the above-styled and numbered cause. The court having read the Motions
together with the responses thereto, having ruled on the objections to the summary judgment
evidence and having heard the argument of couxise} and of the pro se parties is of the opinion that

the Motions are well taken and should be in all things granted.

IT IS THEREFORE ORDERED, ADJUDGED and DECREED that the Motions for

~ Summary Judgment of The Law Offices of G. David Westfall, P.C. be sustained as to RICO

claims and that the Motion for Summary judgment of G. David Westfall be in all things sustained

and that the Motions for Summary Judgment of Christina Westfall and Stefani Podvin be in all

things sustained.
A —

SIGNED this the } } day of ' 2001

"JUDGE PRESIDING \

PAUL BANNER
SENIOR JUDGE
186TH DISTRICT COURT
SITTING BY ASSIGNMENT

- OrderSustaining Motions for Summary Judgment - |
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damages, $5,000.00 in punitive and the joint and-several
$50,085.00 in attorneys' fees. Mr. Birnbaum's sanctions as
against Mr. Fleming or against thg P.C. is denied an§ nothing
is ordered.

In asseséing the sanctions, the Court ﬁas

taken into consideration that although Mr. Birnbaum may be

well-intentioned and may believe that he had some kind of
S “—

real claim as far as RICO therg_ggg nothing presented to the
court in any of the proceedings since I've been involved that
suggest he had any basis in;iggugi in fact to support his
suits against the indiwviduals, aﬁd I think -- can find ﬁhat
such Sanctions as I've determined are appropriate. aAnd if
you will provide me with an appropriate sanctions order, I
will reflect it.

Noﬁ, as far as reiief for sanctions on beh;lf
of Mr. Westfall, individually, that is specifically denied.

Any relief sought by any party by way of
sanctions which have not been spec}fically addressed either
b& the grant;ng or the denial of same -~ such is denied.

Okay. How soon can I expect an order because

-

"I gathexr this matter will go up to whatever appropriate

appeals court for review?

MR. FLEMING: I will give Mr. Birnbaum the
statutory three days. I'll submit it to him. And if I don't

hear back from him, I'll submit it to you after.

$6 2,06‘0 Uwnrshwe well-} #e-nﬂl‘ggfued?

Uncoval rklrone ) — Malles P T TWg vad buvischwee!?

Excerpt from Hearing Held 7-30-02
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THE COURT; Now, I am told that this CQQrt
should not enéagé in the discussipn of why the Court did or
didn't.do something. The tgstimgny,'as_I recall before the
jury, absoclutely was thét Mr. Birnbaum entered into a
contract, which the signaturé is refer:ed,toy agreed that he
would owe some money that —— for aftorneys' fees. |
Mr. Westfali, on behalf of the P.C., testified to the same.

There was no dispute as to the contract or its terms. What

was in dispute is whether or not Mr. Westfall's P.C. would

have been entitled to any‘residual amount. That's what was

submitted to the jury. The jury resolved that issue and

it.

found a figure. And therefore, I think what was submitted to
the jury/is appropriate and'subject_to review. - And that's

s Court stands in recess.

MR. FLEMING: Thank you, Your Honor.

Vo) wos nel subwmidhed ko MejusyT
JW’*& %wo(z’ev;g Sogwaha( ' /)Veacét-

cev Yac_/. |

s

( Mot P[-eo«o[-?d, Uof /woueq') . N
J(A@(q»e'oéz‘d not allowo My o xe ubed e

Excerpt from Hearing Held 7-30-0
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I certify this to be a true
and exact copy of the
ariginal on file in the
District Clerk’s Office,
Vgn Zandt Coungy, Texas.

X

No. 00-00619 '
THE LAW OFFICES OF §  IN THE DISTRICT COURT a
G. DAVID WESTFALL, P.C. §
_ §
Plaintiff - §
§
v. § 294" JUDICIAL DISTRICT
§
UDO BIRNBAUM §
§
Defendant/Counter-Plaintiff 8§
§
G. David Westfall, Christina Westfall, and§
Stefani Podvin, 8
.. § |
Counter-Defendants § VAN ZANDT COUNTY, TEXAS

ORDER ON MOTIONS FOR SANCTIONS

On July 30, 2002, came on to be heard, Motions for Sanctions filed by G. David Westfall,
Christina Westfall, and Stefani Podvin, as well as to be heard Motions for Sanctions filed by Udo
Birnbaum. The plaintiff, The Law Office of G. David Westfall, P.C. (the “Plaintiff’), appeared in
person by representative and by attorney of record. The defendant, Udo Bimbaum, appeared in persen,
pro se. The counter-defendant, G. David Westfall, appeared by representative and by attomey of
record. The counter-defendants, Christina Westfall and Stefani Podvin appeared. in person and by
attorney of record. All parties announced ready for a hearing on all the pending motions for sanctions
currentlj on file in this matter at the time of. ﬂ1e hearing.

Based upon the pleadings of the parties, the evidence presented at trial and the evidence
presented at the sanctions hearmg, and the arguments of counsel and-by the pro se defendant, tﬁe Court
is of the opinion that the Movants, Christina Westfall and Stefani Westfall are entitled to prevail on

their claim for sanctions against the Defendant, Udo Birmbaum.

A 15%/534)
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It is therefore, ORDERED, ADJUDGED and DECREED that the Counter-Defendants,
Christina Westfall and Stefani Podvin are awarded damages as a sanction against and to be paid by
defendant, Udé Birnbaum, to Christina Westfall and Stefani Podvin as follows:

A.. Chnistina Westfall and Stefani Podvin are awarded jointly and severally the amount of
$50,085.00 as reimbursement for their joint attorney’s fees.

B. Christina Westfall is awarded actual damages for her personal inconvenience in the amount of
$1 ,000.00; and she is further awarded punitive damages for the harassment caused to her in the amount
of $5,000.00.

C. Stefani Podvin is awarded actual damages for her personal inconvenience in the amount of
$1,800.00, and she is further awarded punitive damages for the harassment caused to her in the amount
of $5,000.00.

D. The Court denies the request for a finding of any sanctions to be awarded in favor of G. David
Westfall, individually.

E. The Court denies the requeét for a ﬂnding of any sanctions to be awafded in favor of Udo
Bimmbaum. |

IT IS FURTHER ORDERED THAT the judgment here rendered shall bear interest at the
rate of ten percent (10%) from July 30, 2002, until paid.

_All other relief regarding any motions for sanctions on file in this matter not expressly granted
in thlS order is hefeby denied.

THIS JUDGMENT RENDERED ON JULY 30, 20

of Wzooz.
[}

JUDGE PRESIDING R

Sm— . . 1__'":_1
Order on Sanctions | S k
PAGE 20f2 wwtfall\udo\pleadingé\order"én sanctiéﬁg.
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No. 00-00619 =P pd -
ST G
4 : K 2
THE LAW OFFICES OF § IN THE DISTRICT COURT ir:_q- i =2
G.DAVID WESTFALL, P.C. § E = -;;
- : , = T
Plaintiff g 22 F 8
v. § 294" JUDICIALDISTRIT € & =
g =
UDO BIRNBAUM g
Defendant/Counter-Plaintiff §
- §
G. David Westfall, Christina Westfall, and§
Stefani Pedvin, g
Counter-Defendants § + VAN ZANDT COUNTY, TEXAS

The above-captioned cause came on for trial to a jury on April 8, 2002. At the conclusion of
the evidence, the Court submitted questions of fact in the case o the Jury _
In addition to the matters tried to the jury the Court tack under consideration the Motion
filed by David Westfall, the Plaintiff (the "Plaintiff"), and Christina Westfall, and Stefani Podvin
(Christina Westfall and Stefani Podvin @lledvcly r;:fexred to herein as the "Counter-Defendants)
concerning the filing of a frivolous lawsuit and Rule 13 Sanctions. The combined issues of the
counter-claim on fivolous lawsuit and the Rule 13 Motion were tried together to the Court on July
30, 2002. At the proceedings 68 July 30, 2002, the Plaintiff appeared by counsel, the Counter-
Defendants appeared in person and were also represented by their attomey. At the proceedings on
July 30, 2002, Udo Bimbaum (the "Defendant/Counter-Plaintiff”), the Defendant/Counter-Plaintiff,
appeared pro se.
Aftét considering the pleadings, the evidence presented at the trial to the jury as well as the

evidence presented at the summary judgment hearings and the sanctions hearing before the Court,

Findings of Fact and Conclugions of Law

PAGE 1 of 7 westfalfudo\judgmentfis
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in response to a request from the Defendant/Counter-Plaintiff the Court makes its findings of fact
and cbﬂelusions af law as follows:
| Findings of Fact

). The DefendmiCountes-Plaintiffs claims conceming RICO civil conspiracy claims against
Christina Westfall and Stefani Podvin (the wife and daughter of the Defendant/Counter-Plaintff's
forraer attofney, David .We-stfan) were groundless and totally unsupported by any credible
evidence whatscever, - | |
2. The DefepdanvCounter-Plaintiffs cleims conceming RIGQ civil conspiracy claims

against Christina Westfall and Stefani Podvin were without merit and brought for the purpose of

MR U ER U IR U Y BV AW AL WAL W AL U SR U Sp U S W s a1
. o ‘

haressment, delay, and to seek advantage in a collateral matter by anempﬁng to cause the original
P  Plaintiff, David Westfall to drop his claim for un-reimbursed legal services provided to the
- Defendant. k |

3. The Defendant/Counter-Plaintiff was afforded numerous opportunities to marshal his

evidence and present any facts to support his allégations concerning RICO civil conspiracy claims

NN Y W U Y
3

against the wife and daughter of the Defendant/Counter-Plaintiff’s attomey, David Westfall. The
) Defendant/Counter-Plaintiff wholly failed to provide any such credible evidence at either the
summary judgment phase of the lawsuit or at the hearing on the motion for sanctions.

) 4. The attempt to provide testimony by the Defendant/Counter-Plaintiff concerning RICO

[

civil conspiracy cleims were his own opinions and tetally uncorroberated by any other evidence.

5. | The Dci;ndant/Counter-Plaintiﬂ‘ never established that he bad suffered any economic
~damages as a result of an alleged conspiracy. The Defendant/Counter-Plaintiff was sued by his
former counsel to collect money for legal work which had been péxformed for the

Defendant/Counter-Plaimiff for which the Defendant/Counter-Plaintiff had not paid his attorney in

Findings of Fact and Conclusions of Law

PAGE 2 of 7 fings of factsz
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full. méjury fMthatthe work had been performed by the attorney, the amount charged to the
client was redsonable, and that thers was an amount owed by the Defendant/Counter-Plaintiff to the
Plaintiff. The Defendant/Counter-Plaintiff’s claims concerning RICO civil conspiracy claims had
0 bearing on whether or not the Defendant/Counter-Plaintiff received the legal services and owed
tbe balance of the outstand.iﬁg attorney’s fees.

6. The filing of the Defendant/Counter-Plaintiff’s claims concerning RICO civil conspiracy
was 2 blatant and obvious attempt to influence the omc;:mc of the Plaintiff's legitimate Jawsuit
against the Defendant/Counter-Plaintiff and to cause harassment to the Plaintiff and his family
members.

7. The behavior of the Defendant/Counter-Plaintiff in filing claims concerning RICO civil

* conspiracy in this Jawsuit have been totally without substantiation on any cause of action pled.

8.  The conduct of the Defendant/Counter-Plaintiff giving rise to the award of punitive
damages was engaged in willfully and maliciously by the Defendant/Counter-Plaintiff with the
intent to harm the Plaintiff and the Counter-Defendants.

9. The amount of actual M%, attorney's fees, suffered by the Counter-Defendant was
proven to be reasongble and necessary by a preponderance of the evidence and not challenged by
the Defendant/Counter-Plaintiff at the hearing on sanctions. The amount of actual damages

awarded was in an amount that was proven at the hearing.

10.  The amount of damages for inconvenience awarded by the court was proven at the hearing

by a preponderance of the evidence and not challenged by the Defendant/Counter-Plaintiff at the

- hearing on sanctions. The court awarded damages for inconvenience in an amount the Court found

to be reasonable and necessary, supported by evidence, and appropriate considering the

Findings of Fact and Conclusions of Law
PAGE 3 of 7 westfall\sdoljudgn
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11. © The amount of Btgl_’ﬁvc damages awarded by the Court were found 10 be supported by the

\o

cvidcncé and necessary under the circumstances to Mpt to prev ent similar future action on the
part of the Defendant/Counter-Plaintiff.

" 12.  The sanctions award is directly related to the harm done.
13. The sancﬁom award is not excessive in relation to the harm done and the net worth of the
Defendant/Counter-Plaintiff.
14.  The sanctions award is an appropriate amount in order to gain the relief which the Caurt
seeks, which is wp_ the Defendant/Counter-Plaintiff and others w i situated from ﬁh.ng
frivolous lawsuits. | -

15.  The amount of the punitive damage award is an amount narrowly taﬂored to the amount of

)

harm caused by the offensive conduct to be punished. ‘

‘-

16.  The Counter-Defendants suffered both economic and emotional damages s a result of the

{

Dcfcndant/Comm—Plainﬁﬂ‘s lawsuit and specifically the frivolous nature of the lawsuit caused
damages which included expenses (in addition to taxable court costs), attorney’s fees, harassment,
inconvenience, intimidation, and threats. .

17.  The Counter-Defendants established a pﬁ:ﬁa facie case that this lawsuit was Fled by the
Defendant/Counter-Plaintiff without merit and for the purpose of barassment. The prima facie case

was made by the testimony and documents introduced as evidence by the Counter-Defendants at the

summary judgment procecdmgs as well as at the hearing on sanctions on July 30, 2002.

A

18.  After the Coumnter-Defendants established their prima facie case, the Defendant/Counter-
Plaimtiff failed wholly to provide any credible evidence to support the legal theories of the
Defendant/Counter-Plaintiff.

)

Y

!

Findings of Fact and Conclusions of Law
PAGE 4 of 7

WDV UVULUVLVUVUNUVUUVUUVUULUUUVUULG

westtalludoljudgmentifindings of facts2



72972083 17:41 2143733232 F C FLEMING PAGE @8/ .
1@

L]

\U ARV LU AV I VIAVEL.YA. Y A " A A S A
. =

.

SN

)

i

Conclusions of Law
1. The Defendant/Counter-Plaintiff wholly failed- to provide any credible evidence to

substantiate any of his claims concerning a RICO civil conspiracy claim.

" 2. An esséntial clement of each of Defendant/Counter-Plaintiffs claim was damages.

3. The Defendant/Counter-Plaintiff failed to prove ahy damage as a direct result éf any Acﬁon
or ipaction caused by the Plaintiff or the Cmmter-Defgndams.

4. All of DéfendaﬁﬂCoxmter-Plainﬁﬁ’s claims were as a matter of law unproved and untenable
on the evidence presented to the CourL ’ o |

5.  Based upon the facts presented to supﬁort DefendamlCé;nner-Plainﬁﬁs claim concerning
RICO civil conspiracy charges, the Defendant/Counter-Plaintiff’s claims concerning RICO civil
conspiracy were completely untma.ble

6. The Defcndant/Countcr-Plamans claims W cml conspiracy charges were

not based upon the law, were not a good faith extension of existing law, andwerebroughxand
w

continued to be urged for the purpose of harassment.

7. The court concludes as a matter of Jaw that Defendant/Counter-Plaintiff's claims
conce;ning RICO civil conspiracy' were brought for the se of haras;

8  The DefendanvCounter-Plaintiff’s behavior in bringing and prosecuting this frivolous
lawsuit was a violation of one or more of the following: §9.000 et seq. Civ. Prac. & Rem. Code,
§10.000 et seq. Civ. Prac. & Rem. Code, and/or Rule 13, TR.C.P.

9. The Court has the power to award both actual and punitive damages against the

"Defendant/Counter-Plaintiff for the filing and prosccution of a frivolous lawsuit. This guthority

stems from one or more of the following: §9.000 et seq. Civ. Prac. & Rem. Code, §10.000 et seq.

Civ. Prac. & Rem. Code, Rule 13, T.R.C.P., and/or the common law of Texas.

Findings of Fact and Conclusjons of Law .
PAGE 5of 7 westfalldo\jodgmentyd
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10.  The behavior and &ﬁm& of the Defendant/Counter-Plaintiff in filing and prosecuting this
clmm against thc Coxmtér—béfcndants calls out for the award of both actual and punitive damages to

against the Defendant/Counter-Plaintiff.

11. | The Counter-Defendants were successful in presenting a primsa facie case to the Court on
the jssue of sanctions, After the prima facie case was made, the burden of proof shifted to the
Defendant/Counter-Plaintiff and the Dcfendant/Comtcr-Plainﬁﬂ' failed in its effort to prove good
faith in the filing of the RICO civil conspiracy claims.

12.  The appropriate award for actual damages as a result of the filing and full prosecution of
this frivolous lawsuit is an award of $50,085.00 in atorney’s fees. The Court makes this award

o - - -~

under power granted to the Court by §9.000 et seq. Civ. Prac. &,Rm Code, §10.000 et seq. Civ.

Prac. & Rem. Code, Rule 13, TR.C.P., and/or the common law of Texas.

A

YD)

13.  The appropriate sanction for the inconvenience suffered by the Counter-Defendants for the

s
.

filing and full prosecution of this frivolous lawsuit is an award of $1,000.00 to Christina Westfall
and $1,800.00 to Stefani Podvin, to be paid by the Defendant/Counter-Plaintiff to the Counter-
Defendants, ’ , |

14.  The appropriate punitive sanction f(.)t the filing and full prosecution of this frivolous lawsuit
is an award of $5,000.00 to Christina Westfall and sn award of $5,000.00 to Stefai Podvin, t be
paid by the Defendant/Counter-Plaintiff to the Counter-Defendants.

15.  The award of punitive damages is directly related to the harm done.

|

16.  The award of punitive damages is not excessive.
‘17.  The award of punitive damages is an appropriate amount to seek to gain the relief sought

which is to stop this Defendant/Counter-Plaintiff, and others like him, from filing similar frivolous

)

lawsuits.

l'w

Findings of Fact and Conclusions of Law
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PAGE 19/1p

18.  The amount of the punitive damage award is nan;owly failoredto the harm done.
“' 19. Authox;ity for the ptmiﬁvd damage award 13 derived from §10.000 etseq Civ. Prac. & Rem.
deé, Rule 13, TR.C.P., and/or the common law of Texas.
Any finding of fact bercin which is later determined to bc a conclusion of law, is to be
 deemed a conclusion of law regardless of its designation in this document as a finding of fact. Any
conclusion of law herein which is later dctaminedtqbe a finding of fact, is to be deemed a finding

of fact regardless of its.desigpation in this document as a conclusion of law.

 SIGNED THIS__ (] day of September, 2003.

JUDGE PRESIDING

-

—
L.

&

. Findings of Fact and Conclusions of Law .
' PAGE 7 of 7 westfali\udo\judgmentfindings of facts2
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No. 0000619

. for Recusal of Judgé Pa ul Baniget: Péorto meheaﬁng,:hg sourt-and M. Birnbatm Were €4

it ntice of & Motion for Sanctions fled by G. David Westiel, P.C., Clristing Westfell,

dy for the hearing.

‘appeared in person, pro se. All pérties announiced res

Based upon the pleadings of the parties, the evidence presented-at the motion hearing; anid.

the arguments of counsel'and the arguments of the pro-s¢-defendarif, the Court is of the opinjon that

i8¢ Judge Pasil Banioer should be in all things be denicd.

‘Bitnbaum's Motion to Recil

‘Based uport the pléadings of the parties, the evidence presented at the motion hearing, and

the arguments of counsel and thie argumeiits of the pro se defendant, the Court is of the Oplmonthat
the Sanctions Movants axe entitled to prevail onl their claim for sanctions against the Defendant,
Udo Birmbaum.

Order on Sanctions

PAGE 1 0f8 - - sthlludo\pleadings\Order 02



1 is theréfore, ORDERED; ADJUDGED, and DECREED hat the siotion by the

“cause of action'is denied:

G David Westfall, P.C., and Counter-Defendants, Chistina Westfall and Siefal Podvin, are

sd damages'as & sanction against and o be paid by defen

Westfall, P.C., Christina Westfall, and Stefaini Podvin'as follows:

defese ol Biulsuids Mookt Reen

Sanctivgs:

ok similae notd ogain i tho ftoes:

gmient heve rendered shall bear interest at the

With repaed to the award of aanctions, the Conrt makes the following findings. apd
monelisione dn suppest o We Catiile siwind $€dmiitions wivd T suppsnt of dh pe and doll

amount of the sanctions imposed:

Oxdex on Bancticons )
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Fintlings of Fact
1. Bimbaum's claims regarding the atterupl 10 have Judge Puul Datnor rcused were

 groundics, vacuous, wemnfactived. and totally ‘unsupported by any credible cvidence

nriet fecused were wittiont

Bimbaum's difticulties With judges 40 wie repeated allegatons of « tavk uf® e daliiy
‘have had nothing at all o do with:this candiict-of fhe Judges that Bitnbauon Fas appesred before, but

instead, isa delusional belief held only inside the mind of Birnbamum.

B

lenghy, even filing new lawsuits in Siate and Federal
curly I an attéimpt to' re-litigate dseues which @ court has already ruled upan. and which sll
appropriate cousts of appeal have affirmed.

9. Birnbouos flling of fhis Motion fo veciie Fadge Banner was consistent with a proven
pattin and practios of bohavicr -neagedinbysmbmmnw mary y,;fs and eurrently ongoing
‘now in this court and in other federal courts;

‘Order on Sanctions
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10.  Bimbaum bas o track record and history of bickering and quarreling with judges that have

rided against himin lirigeticn

1. Biinbaun oo u back 16008 aid Bistory of ling lowstits without mort ngainat judgoe,

atorvieys, and other individusls fn un utletupl s o tidica) acivantage in ther angnig liigation,

12.  Prior to this hearing, Bimbaum filed in March 2004, vew legal action in Federal District
Court against Judge Paul Banner, G. David Westfall, Christine

13, Piior to this hearing, Bimbauto has initiated 4 lawsuit agains the attorney for the Sanctions

Movaiits, Frank €. Fleming. Bimbeun: adnifted i open:cowrt that he has néver had any dealings

basis of His lawsuit agains M. Fleiming ,cml RfCG), is the same besis Bimbsum, was previously

‘sanctioned in this lawsnit for atternpting to bring:against Christina Westfall and Stefani Podvin

14.  The behiavior of Bitnbaum himself in prosccuting the Motion 10 tecuse Judge: Banner has

been vindictive, unwarranted, mean:spirited, frivolous, and totally without substantiation on ang

lerdly. vinble Weury S the tecrsal of Judge Ranner.

15, The Motion-itself'to Recuse Judge Banner withour agy ounce of evidence to support it, was

frivolous, vindictive, and brought for the purpose of barassment.

16, The conduct of Birobaust piving rise to the award of exemplary and/or punitive damages

was engaged in by Birvbaum willfully and maliciously with the intent to harm the Sanctions

Movants, Judge Paul Banxier, and the attormiey for the Sanctions Movants, Mr. Fleming.

Order on Sanctions
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‘hear the Motion for Sanctions, I response-to: this-admionition, Birnbautn unequivically slected to

‘move forward with a hearin

on his Motion in-an ettempt to have Judge Baomer recused.

18. ‘Thetypeand dolldr smoui of the sanstions award is dirsctly related fo the harm done. The

Court has not been presented with.any evidence to; believe that the amount of the sanctions award is

excessive in relation to the:net worthof Bir

19, The type and dollar amiount of the sanctions award is appropriate in:order to-gain the relief

d others similarly situated frony filing

¢laims and Birabaim's totion to recuse. These damages include expenises
Conclusions of Law

1. On the issue of the recusal of Jud

e:Paul Banner; Birbaum wholly failed to provide stiy
credible evideqce to substantiate any of his claims.

2. All of Birobaun's claims were s a maitet of law unproved and untenable or: the evidence
presented at'the hearing:

3, The court concludes as amatter of law that Birnbaum's claim that Judge Paul Banner acted
biased and with a lack of impartiality, was brought for thé purpose of harassment. The Court makes

Order on Sanctions
PAGE Sof 8 stitllado\ploadingsOrdar 02
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this conclusion based upon the fact that Bimbaum ‘was 0ot a credible witnéss, that other credible

‘witdesses totally confradicted Bitabaum'’s. version of the facts, and' that evidence was presented

‘establishing that Bisbsu hiss had  track record and history of harassment towards

litigants, opposing counsels, and other judges before whom Bimbaum has appeared.

4 ThePlainffs bebavior in bringing ting his Fivolous mofion to recuse Judge
Banner wasa violation of tne-or more of the following: §§10:001; et séq,, Tex., Giv Prac. & Rem.

Code, Rule 13, TR CP.;aador the common law of Texas

7. The a.ppmpnate award for actuaI

frivolous Motion to Recuse; is-an awand of $1,000:00 in atton

award under power granted to-the Coust by $510,001, et seq., Tex. Civ. Prac. & Rem. Code, Rule-
13, TRCP.; and/ot the common lawof Texas.

8 Theappropriste exemplary and/or pimitive sanction for the filing and full prosecution of the

frivolous: Motion: to Recuse'is an awerd 6f $124,770,00:10 be paid by Birabaum to the Sanctions

Movants. '
9. The award of exemplary and/or punitive damages is directly related to the harm done.

tive:damages is not excessive: .

10.  The award of cxemplary and/or puni

QOrder on Sanctions
PAGE 6 of 8 ~ sfelfido\plendingsOnder 02



11, Theaward of exemplary and/or punitive damages isan appropriate amount to-seek 1o gain
the relief sought by the Court which:is 1o stop Bimbaumt:and others like him ffom filing similar
fFrivolous motions and other frivolous lawsuits.

12, The amount of the exemplary end/or pusitive dainsge award is narrowly tailored 1o ibe

13, The amount of the exemplary -and/or punitive damages: is narrowly teilored 1o exactly

coibcids with the amount (in total) assessed against Birnbaum to date.in this litigation. This:amount

nded to relayto Mr. Birbaiirii 4§ that this litigation is over,

hex attempts o re-open, te-visit, and re-litigate matters

1. Authorty for an exemplary andlor punitive damags avward js derived from 510001, et

seq, Tex. Civ. Prac. & Renn: Code, Rule 13, TRCP., and/ot the sorinon law of Texss,

conelusion of law borein which is later determmined o b a finding of fact s to be deeimed o findifg

of fact regardlessof its-designation in this document as a conclusion of law.

Order on Sanctions
PAGE 7 of 8 sstfellwdo\pleadings\Order 02
',.vj’ v



THIS JTUDGMENT RENDEREL

:  ON APRIL 1, 2004, AND SIGNED THIS
dayef_ 2004

JUDGE PRESIDING

Order an Sanctions -
PAGE S of 8 sfalkudeipleadings:Order 02
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In The United States Disiric:%}(?mmST RICT |
For the Eastern District of Fgxagil. -6 PH 1216

Tyler Division TEUAS-E ASTERH
BY e

N

Udo Birnbaum
Plaintiff
vs. Civil Action No. 6:04CV 114
. Paul Banner, David Westfall .
Christina Westfall, and
Stefani (Westfall) Podvin
Defendants

PLAINTIFF'S MOTION FOR A HEARING

TO THE HONORABLE JUDGE OF SAID COURT:

Plaintiff UDO BIRNBAUM moves for a HEARING on Plaintiff’s Motion
For Summary Judgment (filed May 18, 2004) and all other motions and matters
before the court.

Respectfully submitted,

UDO BIRNBAUM, pro se
540 VZCR 2916
Eustace, Texas 75124

(903) 479-3929 phone/fax

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of this document is being provided by

Regular Mail to John M. Orton, Assistant Attorney General, Post Office Box 12548, Austin, TX
78711-2548, and Frank C. Fleming, 6611 Hillcrest Ave., #305, Dallas, Texas 75205-1301, on

this the é day of July, 2004. m

UDO BIRNBAUM

TN ‘ 1



‘In The United States District Court
For the Eastern District of Texas

Tyler Division
Udo Birnbaum § |
Plaintiff ' § .
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U.S. District Court [LIVE]
Eastern District of TEXAS LIVE (Tyler)
CIVIL DOCKET FOR CASE #: 6:04-cv-00114-LED-HWM

Birnbaum v. Banner et al

Assigned to: Judge Leonard Davis

Referred to: Magistrate Judge H. W. McKee
Cause: 42:1983 Civil Rights Act

Date Filed: 03/19/2004
Jury Demand: None

Nature of Suit: 440 Civil Rights: Other
Jurisdiction: Federal Question

Plaintiff

Udo H Birnbaum represented by Udo H Birnbaum
540 VZCR 2916
Eustace, TX 75124
903-479-3929
PRO SE

V.

Defendant

Paul Banner, Individually and is his represented by John M Orton

official capacity as judge of 294th
District Court of Van Zandt County,
X

G David Westfall

Attorney General's Office

PO Box 12548

Capitol Station

Austin, TX 78711

512/463-2080

Fax: 15124959139

Email: john.orton@oag.state.tx.us
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Christina Westfall represented by Frank C Fleming

Stefani Westfall Podvin ' represented by Frank C Fleming

htne//anf tvad necanrte onv/eoi-hin/MEAR Nt n1?22R7314178784754.T1. 280 ()_1

Law Office of ﬁ‘rank C Fleming
6611 Hillcrest Ave

Suite 305
Dallas, TX 75205-1301
214/373-1234
Fax: 214/373-3232

Email: lawyerfef@aol.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

(See above for address)

9/3/04
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Date Filed

Docket Text

03/19/2004

COMPLAINT for DECLARTORY RELIEF against Paul Banner,
Stefani Westfall Podvin, Christina Westfall, G David Westfall (Filing
fee $ 150.) , filed by Udo H Birnbaum.(fnt, ) (Entered: 03/22/2004)

03/19/2004

Filing fee: $ 150, receipt number 626276 (fnt, ) (Entered: 03/22/2004)

03/19/2004

Pro-Se packet and summons given to plaintiff on 3/19/04 by Intake
Clerk (fnt, ) (Entered: 04/28/2004)

05/13/2004

Original ANSWER to Complaint by Judge Paul Banner.(ehs, )
(Entered: 05/13/2004)

05/13/2004

MOTION to Dismiss for failure to State a Claim by Paul Banner.
(ehs, ) Additional attachment(s) added on 5/13/2004 (ehs, ). (Entered:
05/13/2004)

05/13/2004

ORDER On or before June 15, 2004, attorneys with cases pending
before Judge Davis who have not already registered for electronic
filing shall register their e-mail address with the clerk's office. After
June 15, 2004, the Court will not mail or fax notices or orders to the
parties. Also ordered, on or before June 15, 2004, attorneys with
cases pending before Judge Davis should complete the live or on-line
training course. After June 15, 2004, all documents in cases pending
in Judge Davis' court shall be filed electronically. The clerk's office
will not accept a paper filing in Judge Davis' cases after this deadline
except for good cause shown. This order does not apply to pro se
litigants. Signed by Judge Leonard Davis on 5/13/04. (ehs, ) (Entered:
05/17/2004)

05/18/2004

RESPONSE to Motion re 3 MOTION to Dismiss filed by Udo H
Birnbaum. (ehs, ) (Entered: 05/19/2004)

05/18/2004

MOTION for Summary Judgment by Udo H Birnbaum. (ehs, )
(Entered: 05/19/2004)

05/18/2004

MOTION for Sanctions by Udo H Birnbaum. (ehs, ) (Entered:
05/19/2004)

05/18/2004

WAIVER OF SERVICE Returned Executed by Udo H Birnbaum.
Stefani Westfall Podvin waiver sent on 4/26/2004, answer due
6/25/2004. (ehs, ) (Entered: 05/19/2004)

https://ecf.txed.uscourts.gov/cgi-bin/DktRpt.pl?7287314125754254-L 280 0-1
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05/18/2004 @9 | WAIVER OF SERVICE Returned Executed by Udo H Birnbaum.
Christina Westfall waiver sent on 4/26/2004, answer due 6/25/2004.
(ehs, ) (Entered: 05/19/2004)

05/18/2004 310 | WAIVER OF SERVICE Returned Executed by Udo H Birnbaum.
Paul Banner waiver sent on 3/24/2004, answer due 5/23/2004. (ehs, )
(Entered: 05/19/2004)

[—
j—

05/25/2004 APPLICATION to Appear Pro Hac Vice by Attorney Frank C
Fleming for Stefani Westfall Podvin and Christina Westfall. (fnt, )

(Entered: 05/27/2004)

05/25/2004

o
S

MOTION to Dismiss by Stefani Westfall Podvin, Christina Westfall.
(fnt, ) Additional attachment(s). Modified on 6/30/2004 (fut, ).
(Entered: 05/27/2004)

~
@
(OS]

;

05/27/2004 APPLICATION to Appear Pro Hac Vice by Attorney Frank C
Fleming for Stefani Westfall Podvin and Christina Westfall.

Approved by Clerk 5/27/2004 (rvw, ) (Entered: 06/01/2004)

o~
[
[N

05/27/2004 MOTION to Dismiss by Stefani Westfall Podvin, Christina Westfall.

(rvw, ) (Entered: 06/01/2004)

&
o

05/27/2004 RESPONSE to Motion re 6 MOTION for Summary Judgment filed

by Paul Banner. (Attachments: # 1)(rvw, ) (Entered: 06/01/2004)

|

&
o

06/09/2004

REPLY to Response to Motion re 6 MOTION for Summary
Judgment filed by Udo H Birnbaum. (fnt, ) (Entered: 06/10/2004)

07/06/2004 217 | MOTION for Hearing on Plaintiff's Motion for Summary Judgment
by Udo H Birnbaum. (Attachments: # 1 Text of Proposed Order)
(fnt, ) (Entered: 07/07/2004)

08/17/2004 Q1

o0

EXEMPTION ORDER to General Order 04-16 - RE courtesy paper
copies of electronically-filed documents. It is Ordered that courtesy
paper copies shall be filed when specifically requested by the
undersigned. Signed by Judge Leonard Davis on 8/16/04. (ehs, )
(Entered: 08/17/2004)

|

httna://act txed neconrts oav/coi-hin/DktRnt n1?2287314125754254-1. 280 0-1 9/3/04




In The United States District Court (g, grp -3 p4 2: 4,3
For the Eastern District of Texas -

3Y

Udo Birnbaum §
Plaintiff §

VS. § Civil Action No. 6:04CV 114
A - §
Paul Banner, David Westfall §
Christina Westfall, and §
Stefani (Westfall) Podvin §
Defendants §

PLAINTIFF'S RESPONSE TO DEFENDANTS' CHRISTINA WESTFALL
AND STEFANI PODVIN'S MOTION TO DISMISS UNDER RULE 12(b)

COMES NOW, Plaintiff Udo Birnbaum ("Birnbaum") in response to the above-indicated

motion to dismiss, and would show the Court:

1. As an initial matter, Birnbaum asks for judicial notice of Exhibit "A" hereto, Commission
Jfor Lawyer Discipline v. Frank C. Fleming, as it relates to mischaracterization of this case by

said lawyer in their motion to dismiss, and specifically as follows:

2. Lawyer Fleming tells this Court that this lawsuii: is about "a simple attorney/client
collection matter in a state court proceeding which has long since been concluded". (Exhibit
"B", page 1, "Facts and Allegations", par. 1) |

Nothing could be further from the truth, as detailed in Birnbaum's Complaint For
Declaratory Relief and specifically in Response to Defendant Paul Banner's Motion To
Dismiss (Docket #5), namely the ongoing nature of the additional $125,770 FINE on April 1,

2004 (Exhibit "C"), even after the trial case is over, even after Birnbaum sought relief in this

court. (That is, a $125,770 FINE on top of the $62,885 FINE at issue in THIS case!)

Response to [Fleming] Motion to Dismiss
Page 1 of 4



3. Lawyer Fleming states, "By summary judgment, all RICO claims were eventually
dismissed in the state court action.” (Exhibit "B", page 2, par. 3)

What Lawyer Fleming is NOT telling the Court, is that the summary judgment put his clients
OUT of the case, and that under the "American Rule" each party pays for its own attorney fees
unless specifically provided for by law, i.e. his élients are NOT entitled to $62,885 in attorney

fees (plus $125,770) for having removed themselves from the case by summary judgment!

4. Lawyer Fleming tells this Court that "Birnbaum’s complaint names the Defendants as
parties to this action yet Birnbaum failed to ask the Court to grant the Plaintiff any relief from
the Defendants either in the complaint itself or in the prayer for relief.” (Exhibit "B", page 3,
paragraph no. 12)

NOT TRUE. 1t is of course implicit in Birnbaum's request to have the $62,885 fine awarded
them to be declared UNLAWFUL, that "you can't collect on this, as it is UNLAWFUL".

Birnbaum made them a party so any ruling by this Court would indeed be binding on them.

5. Lawyer Fleming tells this Court that "Plaintiff seeks in Federal Court that which Plaintiff
has already attempted to achieve in a state court civil proceeding”. (Exhibit "B", page 3, "lack of
subject matter jurisdiction", line no. 2 below that)

NOT TRUE. Birnbaum, in this Federal Court is raising constitutional issues, while in state

court Birnbaum was trying to show that the defendants were in violation of RICO, i.e. that there
was a "pattern of racketeering activity", and that Birnbaum's injury stemmed from their RICO

violative conduct, i.e. "by reason" of the RICO violation.

Response to [Fleming] Motion to Dismiss
Page 2 of 4
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" 6. Lawyer Fleming tells this Court that "There are no ‘unique’ federal issues raised by this

complaint which should be reviewed and determined in a new federal proceeding”. (Exhibit "B",
page 3, "lack of subject matter jurisdiction”, line no. 5 below that)

NOT TRUE. The issues raised in this federal proceeding are constitutional issues of FREE
SPEECH, DUE PROCESS, and rights under STATUTORY FEDERAL LAW, namely "civil
1§ICO", NOT the issues in state court. (i.e. issues arising out of “a simple attorney/client

collection matter”). Exhibit "B", page 1, "Facts and Allegations", par. 1.

7. Lawyer Fleming tells this Court that “the federal court lacks subject matter jurisdiction
over these two Defendants due to the fact that they are not the parties the Plaintiff is seeking the
federal court to take action against.” Exhibit "B", page 3, last paragraph.

MISLEADING. Plaintiff is indeed not f’seeking the federal court to take action against
[them]"”. What Plaintiff is seeking, is that as parties, the decision of this Court be binding on
them, i.e. that they be oﬂiciall; informed that the piece of paper they are holding is unlawful and

NULL and VOID.

WHEREFORE, PREMISES CONSIDERED, Plaintiff Birnbaum prays that this Court take
judicial notice of the issues in Exhibit "A" hereto, " Commission for Lawyer Discipline v. Frank
C. Fleming", as they relate to the mischaracterization in these defendants' motion to dismiss as
detailed above, deny their motion as well as all other motions to dismiss, and declare the $62,885
sanction order at isspe as being indeed contrary to law.

In the alternative, Birnbaum again seeks a hearing on all matters before the Court.

Response to [Fleming] Motion to Dismiss
Page 3 of 4
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Respectfully submitted,

/5(053’ @()'%AMM

UDO BIRNBAUM, pro se

540 VZ CR 2916

Eustace, Texas 75124

(903) 479-3929 (phone and fax)

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of this document, with attached exhibits "A",
"B", and "C", has been served by Regular U.S. Mail on thisthe 3  day of September, 2004,
addressed to: ’
Frank C. Fleming, 6611 Hillcrest Ave. #305, Dallas, Texas 75205-1301
N John M. Orton, Assistant Attorney General, Post Office Box 12548, Austin, TX 78711-2548.

‘ /é@iﬁ Abubeteci

UDO BIRNBAUM

Att:

Exhibit "A", Commission for Lawyer Discipline v. Frank C. Fleming 14" District Court, Dallas
Exhibit "B", Defendants’ Christina Westfall and Stefani Podvin's Motion to Dismiss

Exhibit "C", Docket sheet (state trial court) -- April 1, 2004

Response to [Fleming] Motion to Dismiss
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COMMISSION FOR §
LAWYER DISCIPLINE §
: §
V. §
§ .
FRANK C. FLEMING §

DISCIPLINARY PETITION AND R]EOUEST FOR DISCLOSURE

TO THE HONORABLE JUDGE OF SAID COURT:

.Petitioner, the Commission for Lawyer Discipline, a committee of the State Bar of Texas
(hereinafter called _"Petitioner"), complains of Respondent, Frank C. Fleming, (hereinafter called
"Respondent"), showing the Court: |

| I

.

Dlscoveg Control Plan

Pursuant to Rules 190.1 and 190.3, TEXAS RULES OF CIVIL PROCEDURE (TRCP)
Petitioner intends discovery in this case to be conducted under the Level I Discovery Control Plan.
II.
 Petitioner brings this disciplinary action pursuant to the State Bar Act, Tex. Gov't. Code Ann.
§81.001, et seq. (Vernon 1988), the Texas Disciplinary Rules of Professional Conduct and the Texas

Rules of Disciplinary Procedure. The complaint which forms the basis of the Disciplinary Petition

© was filed on’or after May 1, 1992.

I11.
Respondent is an attorney licensed to practice law in Texas and is a member of the State Bar
of Texas. Respondent is a resident of and has his principal place of practice in Dallas County, Texas.

Private Process Services will serve Respondent at his work address at 6611 Hillcrest, #305, Dallas.




—. Texas 75205-1301.
IV.

Elizabeth Chapman (hereinafter referred to as “Chapman”) hired Respondent to finalize her
pending divorce. Chapman paid Respondent $3,800.00 of a $5,000.00 retainer. Respondent later
billed Chapman for additional fees that Chapmanvdisputed. A money order for $2,500.00 from
Chapman’s husband that was intended for Chapman’s spoﬁsal support was delivered to
Respondent’s office. Without Chapman’s permission, Respondent signed Chapman’s name to the |
check and deposited it into his account. Chapman fired Respondent. When Chapman went to
Respondent’s office to copy her file, Respondent refused to return her file, and> physically removed
Chapman. Chapman called the police. A police report was filed 1n which the reporting officer stated
that Respondent locked himself in his office and refused to open the door and speak with him.

- Respondent falsely stated to the Grievance Committee that he oﬁened his door and Spbke with the
reporting officer. i | |
V.

Such acts and/or omissions on the part of Respondent as are described in Paragraphs IV and
hereiﬁabove, which occurred on or after January 1, 1990, constitute conduct that violates Rules 1. 14,
1.15, and 8.04(a)(3) of the Texas Disciplinary Rules of Professional Con.duct.

- VIL.
The complaint which forms the basis of fhe Cause of Aci.:io.n hereinabove set forth was
Brought to the attention of the Office of the Chief Disciplinary Counsel of the State Bar of Texas by

Elizabeth Chapman filing a complaint on or about March 4, 2003.
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WHEREFORE, PREMISES CONSIDERED, Petitioner prays for judgment that

Respondent be disciplined as the facts shall warrant; and that Petitioner have such other relief to

PRAYER

which entitled, including costs of Court and aftorney's fees.

REQUEST FOR DISCLOSURE

Pursuant to Tex. R. Civ. P. 194, Respondent/you are requested to disclose, within 50 days of

service of this request, the information or material described in Rule 194.2(a) - (k), Texas Rules of

Civil Procedure.

Frank C. Fleming - Disciplinary Petition
Page

Respectfully submitted,

Dawn Miller . »
Chief Disciplinary Counsel

DeAnne Claire

Assistant Disciplinary-Counsel
State Bar of Texas

Litigation - Dallas

3710 Rawlins

Suite 800

Dallas, Texas 75219

(214) 559-4353

FAX (214) 559-4335

gl (e

DeAnne Claire
State Bar Card No. 00789069

ATTORNEYS FOR PETITIONER
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FRANK C. FLEMING

g ATTORNEY AND COUNSELOR
6677 FHilloeast Choo, #305 Qoicar 2143751254
Dallar, TE 75205-1307 Gare 214873-3232
lawwyos fof @aot. com ’ o8 Gaww 2/#265-7979
May 25, 2004
To the Clerk of the Eastern District of Texas, Tyler Division:
Regarding my application to appear pro hac vice, I currently have a pending grievance
proceeding in which I was unable to reach a satisfactory resolution with the local grievance
committee and in which I have elected to appeal the grievance to District Court. A trial in that
proceeding is scheduled to take place in either August or September 2004.
Respectfully submitted,
— FRANK C. FLEMING
‘State Bar No. 00784057
Law Office of Frank C. Fleming
6611 Hillcrest Ave., #305 -
Dallas, Texas 75205-1301
fax: 214/373-3232 or 214/265-1979
phone: 214/ 373-1234
TN
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
TYLER DIVISION

UDO BIRNBUAM, *
Plaintiff

v.

CIVIL ACTION NO. 6:04CV114

Hon. PAUL BANNER

G. DAVID WESTFALL

CHRISTINA WESTFALL

STEFANI (WESTFALL) PODVIN,
Defendants

L L) L L LT O D L S

DEFENDANTS’ CHRISTINA WESTFALL AND STEFANI PODVIN'§
MOTION TO DISMISS UNDER RULE 12 (b)

COMES NOW, Defendénts Christina Westfall and Stefani (Westfall) Podvin (the
Defendant's) and file this their Motion to Dismiss under FRCP 12(b) for fajlure by Plaintiff to
state a claim for which relief can be granted. In support thereof, the Defendants would show the
| Court‘:

I
FACTS and ALLEGATIONS:

1. This lawsuit has been brought by Plaintiff, Birnbaum, ("Birnbaum") _aﬂer his
unsuccessful efforts to defend himself and bring counter-claims in a simple attorney/client
collection matter in a state court proceeding which has long since been concluded.

2. Initially, Birnbaum was sued by his former attorney (G. David Westfall) for collection of -
unpaid legal bills. Birnbaum filed a counrer-claim against Mr. Westfall's law office, Mr. Westfall :
personally, the attorney's wife (Christina Westfall) and the attorney's daughter (Stefani Podvin)
claiming that the attempt to collect the unpaid legal fees was an civil conspiracy of the law office

and a violation of the RICO statute.

MOTION to DISMISS

PAGE 1 OF 5 westfall\udo\pleadings\Mo
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3. By summary judgment, all RICO claims were eventually dismissed in the state court
action.

4. After a jury trial on the merits, the attorney was successful “111. receiving a ju_ry verdict that
legal fees were in fact due and owing to the attorney from Birnbaum.

5. Prior to entry of judgment on the juryb award, the wife and daughter filed motions for
sanctions against Birnbaum for having filed a frivolous RICO pleading against them which had
required them to éxpend legal fees to defeat the pleading by summary judgment. The court
granted the request for sanctions.

6. Bin;lbaum filed an appeal of the jury verdict and an appeal of the sanctions ruling. The
Fifth District Court of Appeals denied the appeal and affirmed the two judgments. :

7. Bimbaum filed a Petition for Review with the Texas Supreme Court. The request for
review by the Texas Supreme Court was denied.

8. While on appeal, Birnbaum had filed a second motion to recuse the same trial judge. A

previous attempt to recuse Judge Banner had been attempted by Birnbaum after the RICO claims

- were dismissed by Judge Banner by summary judgment ruling. The first attempt to remove Judge

Banner was heard by a visiting judge and denied. A motion for sanctions for filing a_fn’volous
pleading was filed and the judge took sanctions for that motion under advisement.

9. Prior to the hearing on the second attempt to recuse Judge Banner, the Defendants filed
another motion for sanctions for filing another frivolous pleading. After another hearing by a
visiting judge, the motion to recuse Judge Banner was again denied and sanctions were imposed
for the frivolous filing of the motion to recuse Judge Banner.

10.  Birnbaum now files this action in Federal Court in an attempt to obtain relief for what has

happened to him in a state court proceeding.

MOTION to DISMISS
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11.  Bimbaum files this lawsuit in the form of a request for declaratory relief asking the
Federal Court to ;equire Judge Banner to take certain actions.

12 Bimbaum's complaint names the Defendants as parties to this actidn.yet Birnbaum failed
to ask the Court to grant the Plaintiff any relief from the Defendants either in the complaint itself |
or in the prayer for relief. |

II.
ARGUMENTS:

LACK OF SUBJECT MATTER JURISDICTION:

This Motion should be granted under FRCP 12(b)(1) due the fact that the Court lacks
subject matter jurigdiction. Plaintiff seeks in Federal Court that which the Plaintiff has already
attempted to achieve in a state court civil proceeding. The Plaintiff made all the same legal
afguments in state court and they’faikled at the trial level and at two separate levels of appeal.
There are no "unique" federa{ issues raised by this complaint which should be reviewed and
determined in a new federal proceeding. Simply because a litigant tried and failed in a state court
action does not give rise to federal court subject matter jurisdiction to review and re-try the same
matter again in éﬂfederal court.

In addition to lacking subject matter jurisdiction over the entire lawsuit, the Défendants
assert that certainly the federal court lacks subject matter jurisdiction over these two Defendants
due to the fact they are not the parties the Plaintiff is seeking the federal court to take action

against.

MOTION to DISMISS
PAGE 3 OF 5 westtali\udo\\pieadings\Motion to Dismiss



. FAILURE TO STATE A CLAIM:

TN

EEAN

This Motion should be granted under FRCP 12(b)(6) due the fact that the Plaintiff has
failed %0 yate a claim on which relief can be granted. |

The Defendants have not engaged in any behavior that has violated any civil right of the
Plaintiff. The Defendants have only engaged in s.tatey court sanctioned behavior seeking monetary
relief for the monetary losses caused by the Plaintiff's actions against the Defendants. Allowing
the Plainﬁff a second bite at the apple in a federal court simply because the Plaintiff did not
"like" is outcome in state court is not a claim on which this court can grant felief.

In addition, the Plaintiff has particularly failed to state a, claim against these two
Defendants because on both the face of the Plaintiff's Original Complaint and Vthe Plaintiff's
prayer, there is no request for the court to take any action against these two Defendants.

WHEREFORE, PREMISES CONSIDERED, Movant prays that the Court dismiss the
complaint filed by the Plaintii"f against defendant, Christina Westfall and against defendant, |

Stefani Podvin, and for such other and further relief, both general and special, td which

‘Defendants may be justly entitled, both at law and equity.

Respectfully submitted,

q / Z&Vvvg\. é ‘iyvé&,
RANK C. FLEMING
State Bar No. 00784057
Law Office of Frank C. Fleming
6611 Hillcrest Ave., #305
Dallas, Texas 75205-1301
fax: 214/373-3232 or 214/265-1979
phone: 214/ 373-1234
ATTORNEY FOR MOVANTS

MOTION to DISMISS
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the above document has this day been
delivered to Udo Birnbaum, Pro Se, by Certified Mail to 540 VZ CR 2916, Eustace, TX 75124
onthisR R thiday of (V) g /., 2004.

éﬂwwﬁc ‘4/ |

FRANK C. FLEMING |
.. MOTION to DISMISS
PAGES5OFS : , o iﬁswwouon to Dismiss
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
UDO BIRNBAUM §
§
PLAINTIFF, §
§ CIVIL ACTION NO. 6:04CV114
vSs. §
§ . .
PAUL BANNER, G. DAVID WESTFALL, §
CHRISTINA WESTFALL, AND STEFANI §
PODVIN ' § - -
§
DEFENDANTS. §

REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

Came on for consideration plaintiff’s motion for summary judgment against the defendant,
Paul Banner (Doc.#6), and Mr. Banner’s motion to dismiss (Doc.#3). After due consideration, this
Court recommends that the plaintiff’s motion for summary judgment be denied and that all of the

claims against the defendant, Paul Banner, be dismissed.

Background

The plaintiff, Udo Bimi)aum, was sued by his former attorney, G. David Westfall, for
collection of unpaid legal bills. Mr. Birnbaum then filed a counterclaim against Mr. Westfall’s law
office, Mr. Westfall himself, Mr. Westfall’s wife, Christina, and daughter, Stefani Podvin. In that
suit, Mr. Birnbaum claimed that the Westfalls’ attempts to collect the legal fee was a civil conspiracy
and violation of the RICO statute, and asserted DTPA and civil fraud claims as well. In state court,

these claims were dismissed by summary judgment, and in a jury trial, attorney Westfall received a



verdict awarding him the disputed legal fees. The state court judge was Judge Paul Banner of the
294" District Court of Van Zandt County. Judge Banner, now a defendant in the instant case, also
awarded sanctions against Mr. Birnbaum upon motion by the defendants Christina Banner and
Stefani Podvin. All appeals of the state court judgment were denied and the Texas Supreme Court
denied the petition for review. Mr. Birnbaum has filed this most recent suit against the original
parties as well as Judge Banner in an effort to obtain relief from the state court judgment, asserting
such issues as his Firs‘f Amendment rightto suc-and rcquestiagudeélamtory relief from what he calls
an “unlawful sanction.”

Analysis
|

This Court should dismiss all claims against the defendant, Judge Paul Banner, both because
it lacks the subject matter jurisdiction to do so and because the plaintiff’s claims against Judge
Banner do not state a claim upon which this court can fashion relief. First, this court lacks subject
matter jurisdiction since the plaintiff is attempting to attain in federal court what he did not receive
in state court. The plaintiff does not now present any new or “unique” federal issues. In reality, he
is trying to recast his state law arguments in federal terms, using the First Amendment and Federal
Declaratory Judgment Act to invoke this Court’s jurisdiction. His attempts are not persuasive. Mr.
Bimbaum may be correct when he states that there is some First Amendment right to sue; however,
this is not the reason he was sanctioned. Mr. Birnbaum was sanctioned because he abused the legal
process and filed frivolous counterclaims in an attempt to avoid paying legal fees. The First
Amendment will not be construed so broadly as to protect what a state court has determined to be
sanctionable claims.

If a plaintiff seeks relief from a lower state court judgment, it is proper to follow the appeals



process in state court, not file suit in federal 'district court. After pursuing his claims and issues
through the state courts, the only way to correct a state court judgment on a state law claim is by an
application for a writ of certiorari to the United States Supreme Court. Carbonellv. Louisiana Dept.
of Health & Human Resources, 772 F.2d 185, 188-89 (5" Cir. 1985). Therefore, for the reasons
listed above, this Court lacks subject matter jurisdiction over the instant case.

Furthermore, the plaintiff’s claims against Judge Banner should be dismissed because they
fail to state a claim upon which this Court can grant relief. ~Dismissai under Federal Rule of Civil
Procedure 12(b)(6) provides that a party may, by motion or as part of its ahswer to any pleading,
assert as a defense that the pleading fails to state a claim upon which relief may be granted.
Fed.R.Civ.P. 12(b)(6). A plaintiff’s complaint should not be dismissed for failure to state a claim
unless it appears beyond a doubt that the plaintiff can prove no set of facts in support of his claim
which would entitle him to relief. Xerox Corp. V. Genmoora Corp., 888 F.2d 345, 351 (5th Cir.
1989), citing Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957).

When considering a Rule 12(b)(6) dismissal, we construe the complaint liberally in favor of
the plaintiff, taking all facts as true. See Lowrey v. Texas A&M Univ. Sys., 117 F.3d 242, 247 (5th
Cir. 1997). To conclude the plaintiff’s cause of action is one upon which no relief can be granted,
the Court must find that the plaintiff can prove no set of facts in support of his claim which would
entitle him to relief. /d. This court will affirm an order granting a 12(b)(6) motion to dismiss if it
appears that no relief could be granted under any set of facts that could be proven consistent with the
allegations. Holmes v. Texas A&M Univ. Sys., 145 F.3d 681, 683 (1998). Dismissal for failure to
state a claim is not favored by the law. Lowrey v. Texas A & M Univ. Sys., 117 F.3d 242, 247 (5th

Cir. 1997).



As stated above, Paul Banner was the judge of the 294™ District Court of Van Zandt County,
Texas, who presided over the action brought by the Law Ofﬁcé of G. David Westfall to recover
unpaid legal services against Mr. Udo Birnbaum, the plaintiff in the ins’;ant case. In the previous
case, Judge Banner granted the Westfalls’ motion for summary judgment on the attorneys’ fees issue
and awarded sanctions against Mr. Birnbaum. Judge Banner wrote }that there “was nothing
presented” in the suit to suggest that “he had any basis in law or fact to support” it. Judges are
absolutely immune from liability for judicial acts, solong as they are not “performed in clear absence
of all jurisdiction, however erroneous the act and however evil the motive.” Johnson v. Kegans, 870
F.2d 992, 995 (5™ Cir. 1989). Judicial immunity does not bar equitable relief, however. Pulliam v.
Allen, 446 U.S. 522, 541-42 (1984). The plaintiff, Mr. Birnbaum, seeks at least in part such
equitable relief in the form of a declaratory judgment. The declaratory judgment that the plaintiff
seeks would declare the state court sanctions against him illegal.

The federal Declaratory Judgment Act confers discretionary jurisdiction on federal courts to
clarify the rights of interested litigants. Wilton v. Seven Falls Co., 515U.8. 277,286 (1995). There
are two basic criteria that determine when and whether a court may render a declaratory judgment.
The first occurs when the judgment would serve a “useful purpose in clarifying and settling” legal
relations among parties. Aetna Cas. & Sur. Co. v. Sunshine Corp., 74 F.3d 685, 687 (6" Cir. 1996).
Second, a court may render a declaratory judgment if it will end and give relief from “uncertainty,
insecurity, and controversy” surrounding the current dispute. Aetna Cas. & Sur. Co., 74 F.3d at 687.

This Court will not declare that a state judge’s decision to sanction the plaintiff or the
sanctions themselves were illegal. The present situation implicates neither of the twin criteria

necessary to confer discretionary jurisdiction under the Declaratory Judgment Act. Namely, the legal



relations among the parﬁes appear settled, and there is no real controversy or uncertainty to contend
with. The plaintiff is unhappy with the state court’s sanctions and while some court may be able to
settle matter to his satisfaction, this is not the Court. Therefore, this Court should dismiss the suit

for failure to state a claim upon which this Court can grant relief.

Accordingly, it is
- RECOMMENDED that the ‘Court deny-the plamtrf"’ s-motion for summary judgment and
dismiss the clalms against Paul Banner for lack of subject matter ]UIISdlCtlon and failure to state a

claim upon which relief may be granted.

A party’s féilure to file objections to the findings, conclusions, and recommendations
contained in this Report within ten days after service with a copy thereof shall bar that party from de
novo review by the district judge of those findings, conclusions and recommendations and, except
upon grounds of plain error, from appellate review of the unobjected-to proposed factual findings and
legal conclusions accepted and adopted by the district court. Douglass v. United Services Automobile

Association, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc).

SIGNED this 23 day of September, 2004.

HARRY: cKEE
UNITED STATES MAGISTRATE JUDGE



In "The United States District Court

For the Eastern District of Texas 0% CT -5 PHi2: 11
Tyler Division T AG-EAS
Udo Birnbaum § .
Plaintiff § A
VS. § Civil Action No. 6:04CV 114
8
Paul Banner, David Westfall §
Christina Westfall, and §
Stefani (Westfall) Podvin §
Defendants §

OBJECTIONS TO FINDINGS, CONCLUSIONS, AND
RECOMMENDATIONS' OF MAGISTRATE McKEE
(and request for de novo determination by Judge Davis)

HONORABLE JUDGE DAVIS:

Introduction and summary
Mr. Birnbaum brought this action under Civil Rights and the Declaratory

Judgment Act. The magistrate finds:

"The present situation implicates neither of the twin criteria necessary to
confer discretionary jurisdiction under the Declaratory Judgment Act.
Namely, the legal relations among the parties appear settled, and there is
no real controversy or uncertainty to contend with.” Page 4, bottom.

"[T]here is no real controversy or uncertainty to contend with"? See Exhibit "A".

[T[he legal relations ... .. appear settled"? As detailed below, neither "the
parties"” (Texas judge Paul Banner) nor your magistrate seem to fully comprehend
the guarantees of Due Process and the First Amendment. This is America, NOT
Afghanistan, Iraq, Libya or Namibia (See Exhibit "D"). Mr. Birnbaum cannot be
punished based upon the "legal merits" of his claim in state court, only upon

"conduct”, and even then there are constitutional protections.

! Regarding Paul Banner's motion to dismiss



Whether this Court chooses to see this case as indeed showing a continuing
violation of Mr. Birnbaum's civil rights, or posing a threat or "uncertainty” serious
enough upon Mr. Birnbaum or others similarly situated, 1s of course up to this

Court. But as detailed below, this Court DOES have discretionary jurisdiction.

Be it remembered that Mr. Birnbaum's problems with the courts arose
ENTIRELY when he was sued because a family of BEAVERS had built

themselves a home on his farm.

Details
Magistrate McKee somehow sees this case as, "Mr. Birnbaum has filed this
most recent suit ... ... to obtain relief from the state court judgment”. page 2 line 5
But THIS case is NOT about a state court judgment, but about relief from a

$62.885 unconditional (not "coercive") sanction®, imposed of all things, for Mr.

Birnbaum having been "well-intentioned”, just that the evidence did not
sufficiently "suggest” a claim to some state trial judge, even though Mr. Birnbaum
had asked for determination by JURY:

"In assessing the [$62,885] sanctions, the Court has taken into consideration that

although Myr. Birnbaum may be well-intentioned and may believe that he had some
kind of real claim as far as RICO there was nothing presented to the court in any of
the proceedings since I've been involved that suggest he had any basis in law or in
Jact to support his [civil RICO] suits against the individuals ...". Sanctions hearing
July 30, 2002.

Magistrate McKee, under his erroneous assessment that a state judgment is

indeed at issue in this action, continues, "First, this court lacks subject matter

% And ongoing further unconditional sanctions of $125,770 on April 1, 2004. Exhibit "A". And threat of "further
sanctions". Exhibit "B".



Jurisdiction since the plaintiff is attempting to attain in federal court what he did
not obtain in state court. The plaintiff does not now present any ‘unique’ federal
issues”. Page 2, "Analysis", line 3 . But this action under 18 U.S.C. § 1983

("Civil Rights™) is clearly upon entirely different and unique federal issues:

The issues in state court were upon 1) a claimed unpaid "open account" for
"legal fees" against Birnbaum, 2) claims by Birnbaum of deceptive trade practices
(Texas DTPA) and fraud against him, 3) Birnbaum's cross-claim of a "pattern of
racketeering activity" under "civil RICO", and injury to Birnbaum "by reason of"
(stemming therefrom), and upon, 4) what Mr. Birnbaum may or may not have

done to incur the wrath of the court and a $62,885 unconditional sanction.

The issues in this federal court are upon, 1) whether Mr. Birnbaum was

denied DUE PROCESS in state court, 2) whether the unconditional $62,885

sanction, imposed by purely civil state process, itself violated DUE PROCESS, 3)
whether such sanction intrinsically violates the Constitution because it was

imposed solely for Mr. Birnbaum having exercised his First Amendment right of

access to the courts, 4) whether such oppression is still ONGOING®, 6) whether .

there are threats of more sanctions® against Mr. Birnbaum, 7) whether such
sanctions and threats thereof infringe upon the constitutional right of access to the
courts by Mr. Birnbaum, and others similarly situated, and 8) whether the threat of
such unlawful punishment extends into the indefinite future. Exhibit "A"

> Additionat $125,770 unconditional sanction imposed on April 1, 2004. Exhibit "A"
* "Please be aware that ... ... further sanctions.” Exhibit "B"

3




Also, if someone, whose rights were violated under "color” of state law, would
somehow loose his Right to seek relief under 18 U.S.C. 1983 ("Civil Rights"),
simply because the instrument of the oppression was state judicial process, this

would be the ultimate insult and offense against the Constitution and reason.

But first some essential case law in support of the above and the specific
objections and responses to be detailed below:
Rule 13 requires the trial court to examine the acts or omissions of a party or

counsel, not the legal merit of a party's pleadings. See id.; McCain, 856 S'W.2d at
757. As quoted in Rawles v. Builders Structural Services, Texas 5" No. 05-96-00467-cv.

It was, however, clearly established that filing a lawsuit was constitutionally protected
conduct. See Milhouse v. Carlson, 652 F.2 d 371, 37 3-74 (3d C ir. 1981); see also
California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510 (1972) (access
to courts is one aspect of the First Amendment right to petition the government for
grievances). Moreover, it was also clearly established that the government cannot
retaliate against someone for engaging in constitutionally protected activity in a way that
would chill a reasonable person in the exercise of the constitutional right. See Rutan v.
Republican Party of Illinois.", 497 U.S. 62, 73 , 76 n.8 (1990). U.S. SUPREME
COURT

Whether a contempt is civil or criminal turns on the "character and purpose" of the
sanction involved. Thus, a contempt sanction is considered civil if it "is remedial, and for
the benefit of the complainant. But if it is for criminal contempt the sentence is punitive,
to vindicate the authority of the court. U.S. Supreme Court in United Mine Workers V.
Bagwell, 512 U.S. 821 (1994)

The distinction between civil and criminal contempt has been explained as follows:
The purpose of civil contempt is remedial and coercive in nature. A judgment of civil
contempt exerts the judicial authority of the court to persuade the contemnor to obey
some order of the court where such obedience will benefit an opposing litigant.
Imprisonment is conditional upon obedience and therefore the civil contemnor carries the
keys of (his) prison in (his) own pocket. In other words, it is civil contempt when one
may procure his release by compliance with the provisions of the order of the court.
Criminal contempt on the other hand is punitive in nature. The sentence is not
conditioned upon some promise of future performance because the contemnor is being
punished for some completed act which affronted the dignity and authoerity of the
court. The Texas Court of Criminal Appeals, No. 73,986 (June 5, 2002)




"These distinctions lead to the fundamental proposition that criminal penalties may not
be imposed on someone who has not been afforded the protections that the Constitution

requires of criminal proceedings, including the requirement that the offense be proved
beyond a reasonable doubt.” Pp. 631-635. Hicks v. Feiock, 485 U.S. 624 (1988)
(emphasis added) U.S. SUPREME COURT

Birnbaum shows below, that despite a 12(b)(6) motion, the magistrate bases his
recommendations NOT on plaintiff's version of the facts, but movant defendants’

or his own, with no less than noteworthy results.

The following as examples:

NOT TRUE NO. 1: "Mr. Birnbaum has filed this most recent suit against the
original parties as well as Judge Banner in an effort to obtain relief from a state
court judgment, asserting such issues as his First Amendment right to sue and
requesting declaratory relief from what he calls an "unlawful sanction.” Page 2

line 5,

e Mr. Birnbaum is NOT seeking relief from a state court judgment, but from a

SEPARATE $62,885 unconditional (not coercive) sanction, which punishes

him for something in the past, whereas unconditional punishment may ONLY

be imposed by full criminal process, so says no less than the U.S. Supreme

Court.

e Mr. Birnbaum made such clear, starting with the very FIRST sentence of his

Complaint for Declaratory Relief, emphasis as in original, except compacted:

START OF DIRECT QUOTE:
"Plaintiff pro se, Udo Birnbaum ("Birnbaum") hereby files this complaint for
Declaratory Relief from an unlawful unconditional (not coercive) $62,855 sanction
(Exhibit "A"), imposed on him through purely civil process, to punish him for having
made, as a defendant and nearly two years ago, a court pleading under the anti-
racketeering statute, 18 U.S.C. § 1964(c), ("civil RICO").
"In assessing the [362,885] sanctions, the Court has taken into consideration
that although Mr. Birnbaum may be well-intentioned and may believe that he

5
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had some kind of real claim as far as RICO there was nothing presented to
the court in any of the proceedings since I've been involved that suggest he
had any basis in law or in fact to support his [civil RICO] suits against the
individuals". Sanctions hearing July 30, 2002.

"All completed acts, making the sanction purely punitive, not "coercive”. Due Process issue. Also
First Amendment issue (access to the courts). Also, I had asked for trial by jury, NOT weighing of
the evidence by the judge. Due Process issne. Detail below."

END OF DIRECT QUOTE from Birnbaum's Complaint for Declaratory Relief.

NOT TRUE NO. 2: "Mr. Birnbaum claimed that the Westfalls' attempis io
collect the legal fee was a civil conspiracy and violation of the RICO statute, and
asserted DTPA and civil fraud claims as well.” Page 1, "Background", line 4.

e Mr. Birnbaum made NO such claim in THIS court, NOT in state court’, and

besides, the state court issues are NOT even at issue in THIS case.

e The matter at issue in this action is the $62,885 Sanction, and such further
relief as to stop the likes of an additional $125,770 sanction (Exhibit "A"),
and threats of further sanctions (Exhibit "B"), on Birnbaum, and others

similarly situated.

NOT TRUE NO. 3: "First, this court lacks subject matter jurisdiction since the
plaintiff is attempting to attain in federal court what he did not obtain in_state
court.” Page 2, " Analysis", line 3.

o "What he did not obtain in state court”, i.c. matters "in the cause of action” in

state court, is NOT at issue in THIS action, but rather the violation of

> Without using the exact words, what Birnbaum actually alleged was that attorney G. David Westfall, bookkeeper
Christina Westfall, and attorney daughter Stefani (Westfall) Podvin (""The Westfalls™) were "associated with"
their "The Law Offices of G. David Westfall, P.C.", qualifying as an "enterprise” under RICO, which "engaged in
interstate commerce”, and that through their "association" they were able to use their "enterprise” to perpetrate their
scheme of bringing a fraudulent suit alleging an unpaid "open account" for "legal fees", and that their acts, because
of use of the mail, constituted "predicate acts" of "racketeering activity” of depriving the state of Texas of "the
intangible right of honest services” which attorney Westfall owed the state of Texas, that his conduct constituted a
"pattern of racketeering activity" in violation of RICO, and that Birnbaum was "injured in his property or business"
"by reason of the violation" of RICO, i.e. "flowing" or "stemming"” from the "pattern of racketeering activity", and
specifically from their "act of racketeering activity" of their fraudulent suit, and that their "conduct” was ongoing,
and constituted a public threat "extending into the indefinite futare".

6



—~ Birnbaum's Civil Rights by an unlawful state sanction, and the threat of
continuation of such conduct into the indefinite future. Exhibits "A", "B".

NOT TRUE NO. 4: "The plaintiff does not now present any "unique" federal
issues.” Page 2, " Analysis", line 5.
e Plaintiff presents the "unique"” issue of being punished for filing a lawsuit, NOT

upon conduct. Such was done under color of state law.

It was, however, clearly established that filing a lawsuit was constitutionally
protected conduct. ... ... Rutan v. Republican Party of Illinois.", 497 U.S. 62, 73 ,
76 n.8 (1990). U.S. SUPREME COURT

e A court CANNOT punish for the merit of a claim, only upon CONDUCT:
Rule 13 requires the trial court to examine the acts or omissions of a party or counsel,
not the legal merit of a party's pleadings. See id.; McCain, 856 SW.2d at 757. As
quoted in Rawles v. Builders Structural Services, Texas 5™ No. 05-96-00467-cv.

e And even then the sanction has to be coercive, NOT unconditional for past

conduct, so says no less than the U.S. Supreme Court.

NOT TRUE NO. 5: "If a plaintiff seeks relief from a lower state court
judgment, it is proper to follow the appeals process in state court, not file suit in
Jfederal district court.” Page 2, last line.

e Birnbaum is NOT seeking relief from "a lower state court judgment", but relief

from an UNLAWFUL unconditional $62.885 sanction, and such ongoing
conduct. Exhibit "A", "B".

NOT TRUE NO. 6: "After pursuing his claims and issues through the state
courts, the only way to correct a state court judgment on a state law claim is by
an application for a writ of certiorari to the United States Supreme Court. Page 3
line 1.

e Birnbaum is NOT seeking relief from "state court judgment", but relief from an

UNLAWFUL unconditional $62.885 sanction, and such ongoing conduct.
Exhibit "A", "B".



NOT TRUE NO. 7: "In reality, he is trying to recast his state law arguments in
Jederal terms, using the First Amendment and Federal Declaratory Judgment
Act, in order to invoke this Court's jurisdiction." Page 2, " Analysis", line 5.

What is “state law arguments"? Does screaming in state court, for "Due
Process", to no avail, count as "state law argument”, to exclude jurisdiction in
federal court under the Constitution and federal civil rights law? In America?
See Exhibit "D", "The crime of contempt of court”.

What IS at issue is the distinction as to what was at issue "in the case" in state

court, and what is "at issue" in this federal court, namely constitutional issues,

which were NOT "at issue" in the state court "in the case", i.e. this federal

action is on an entirely different "nucleus of operative facts".

NOT TRUE NO. 8: "Mr. Birnbaum may be correct when the states that there is
some First Amendment right to sue; however, this is not the reason he was
sanctioned." Page 2, "Analysis"', line 7.

"Not the reason he was sanctioned”? That 1s EXACTLY the reason Mr.

Birnbaum was sanctioned:

" In assessing the [$62,885] sanctions ... ......Mr. Birnbaum may be well-intentioned
...... [but] ... ... there was nothing presented ......that suggest [to this judge] he had
any basis in law or in fact... ... that suggest he had any basis in law or in fact to
support his [civil RICO] suits against the individuals ... ... "

"Some First Amendment right to sue"? There is only "The First Amendment
Right To Sue". There is also "The Right To Trial By Jury", instead of by "that
Also, it certainly was NOT "Mr. Birnbaum" , as Magistrate McKee suggests,

who stated, "that there is some First Amendment right to sue’.

NOT TRUE NO. 9: "Mr. Birnbaum was sanctioned because he_abused the
legal process and filed frivolous counterclaims in an attempt to avoid paying
legal fees."” Page 2, " Analysis"', line 9



o

e Mr. Birnbaum was sanctioned, in violation of the law, because he made a

"¢civil RICQ" cross-claim:

" In assessing the [$62,885] sanctions ... ... ... Mr. Birnbaum may be well-intentioned
...... [but] ... ... there was nothing presented ... ...that suggest [to this judge] he had
any basis in law or in fact... ... that suggest he had any basis in law or in fact to
support his [civil RICO] suits against the individuals ... ... "

Rule 13 requires the trial court to examine the acts or omissions of a party or counsel,
not the legal merit of a party's pleadings. See id.; McCain, 856 SW.2d at 757. As
quoted in Rawles v. Builders Structural Services, Texas 5™ No. 05-96-00467-cv.

"It was, however, clearly established that filing a lawsuit was constitutionally
protected conduct. Rutan v. Republican Party of Illinois.", 497 U.S. 62, 73 , 76 n.8
(1990) U.S. SUPREME COURT

NOT TRUE NO. 10: "The First Amendment will not be construed so broadly as
to protect what a lower court has determined to be sanctionable claims." Page 2,

"Analysis", end of first paragraph.

e WHERE does this absurd quote or notion come from? The First Amendment is

FIRST!

e ALSO, as shown above, there is NO such thing as "sanctionable claims”,

ONLY "sanctionable conduct”.

Rule 13 requires the trial court to examine the acts or omissions of a party or counsel,
not the legal merit of a party's pleadings. See id.; McCain, 856 SW.2d at 757. As
quoted in Rawles v. Builders Structural Services, Texas 5™ No. 05-96-00467-cv.

e And even the trial judge did NOT find Mr. Birnbaum's conduct as anything

other than "well-intentioned".

Also these conclusions and recommendations previously made in this cause,
together with the objections by Mr. Birnbaum thereto:

"' At the outset, it is necessary to state that Mr. Birnbaum has no real federal complaint. "

o At the outset"? Magistrate McKee of course should not already have a conclusion “af the
outset” neither as a "fact" nor as "the law".




"He [Birnbaum] merely claims that the state court had no right to impose sanctions on him,
that he has a First Amendment right to file suit in Texas courts, and that it is a criminal
penalty to sanction in_a civil courts [sicl.”

o "He merely claims"? Mr. Birnbaum's Complaint for Declaratory Relief certainly is no
“merely”, but rather it documents, in excruciating detail, with case law after case law, and
exhibit after exhibit, just exactly how this sanction is UNLAWFUL, and violates DUE
PROCESS, even the Texas Rules of Court.

¢ Also, Mr. Birnbaum made NO claim whatsoever, "that it is a criminal penalty to sanction in
a civil court”, but rather that it is unlawful to impose an unconditional (not coercive) sanction
in civil process, that unconditional punishment for past conduct can only be by full due
criminal process, including a finding of "beyond a reasonable doubt", by a jury. (See
Complaint and above case law for details)

e Also, the state court was prohibited from punishing Mr. Birnbaum, by civil process, for the
completed act, TWO years earlier, of having made cross-claims under "civil RICO",
regardless of the merits of Mr. Birnbaum's claim, only to "coerce", which the court never had
to, and never did.

"A declaratory judgment is typically not available for state law issues already being decided by

a siate court."

o "Typically not available™? This is not a "fypical” case, nor is this case upon "state law
issues".

e This Civil Rights Complaint for Declaratory Relief is upon constitutional and federal issues,
for relief for Birnbaum, and others similarly situated, to be free from fear of unlawful state
court punishment for filing a lawsuit®.

"The federal court should consider whether the declaratory action presents an issue distinct

from those in the state court, whether the parties_are the same or similar, whether the
declaratory action would clarify obligations and relationships among the parties or merely
result in duplicative and unnecessary litigation, and whether comparable relief is available in
another forum." page 3 - bottom.

e The issue in this case is "distinct from those in the state court”. (See above)

e The parties are not the same.

e A declaratory judgment would indeed "clarify obligations”, i.e. that Birnbaum is entitled to
due process and his rights under the Constitution, and that all Texas judges are obligated to
provide "due process".

o "Comparable relief” has been shown to be unavailable in another forum, i.e. Texas courts.

"In this case, Mr. Birnbaum pursued many of these arguments in state court and his appeals
were denied, while the new "federal"” claims he brings are not new or different in nature, only
in name." Page 4 line 4.

® Birnbaum did not actually bring the state suit. Birnbaum just made cross-claims against three persons associated
with a "The Law Offices of G. David Westfall, P.C." when he was sued in the name of their "law office”.
10
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e These claims ARE different, for instead of being issues "in the process" in the Texas court,
are specific issues "in the case", i.e. under a specific cause of action, namely 18 U.S.C. §
1983 ("Civil Rights").

e The relationship is somewhat analogous to "intrinsic" and "extrinsic" fraud in state court,
where the "extrinsic" fraud in state court would become THE “intrinsic" issue under 18
U.S.C. § 1983 ("Civil Rights").

e The "nucleus of operative facts" is entirely different in this federal action from what was at
issue in the state court action, i.e. different parties, different cause of action, etc. etc, i.e.
entirely different nuclei.

END of conclusions and recommendations previously made in this cause

NOT TRUE NO. 11: In the previous case, Judge Banner granted the
Westfall's motion for summary judgment on the attorney's fees issue and
awarded sanctions against Mr. Birnbaum. Page 4 line 3.

o 'summary judgment on the attorney's fees"? NOT SO AT ALL. Judge Banner

granted the Westfalls relief from Mr. Birnbaum's civil RICO claim against

them, precluding Mr. Birnbaum from presenting the jury with a timely and
viable alternative as to what the evidence really meant.

o "and awarded sanctions™? Not true. Judge Banner got the Westfalls OUT of
the case, and then AFTER judgment, despite being OUT, they came back.
Under the "American Rule", each party pays for its own attorney fees, unless
specifically authorized by statute or agreement, and the law does NOT provide

for "attorneys fees" for having been granted summary judgment.

NOT TRUE NO. 12: Judge Banner wrote that there "was nothing presented"
in the suit to suggest that " he had any basis in law or fact to support" it. Page 4

line 5.
o "Judge Banner wrote"? NOT SO at all. Judge Banner got CAUGHT by the

court reporter. (“... Mr. Birnbaum may be well-intentioned ... ... )

11
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NOT TRUE NO. 13:  Judges are absolutely immune from liability for judicial
acts as long as they are not "performed in clear absence of all jurisdiction,
however erroneous the act and however evil the motive." Page 4 line 6.

e Mr. Birnbaum is not trying to hold Judge Banner liable.

¢ Mr. Birnbaum is NOT complaining about motive, but that the act was unlawful

2

and therefore done in "absence of all jurisdiction”.

NOT TRUE NO. 14: The present situation implicates neither of the twin
criteria necessary to confer discretionary jurisdiction under the Declaratory
Judgment Act. Namely, the legal relations among the parties appear settled, and
there is no real controversy or uncertainty to contend with. Page 4, bottom.

o "the legal relations among the parties appear settled"? NOT SO. The state

judges act as if they never heard of the Constitution.

® "no real controversy or uncertainty to contend with"? How about Due Process,
and First Amendment Right of access to the courts? What about the ongoing
nature of this matter (Exhibit "A", "B", "C")

CONCLUSION

The magistrate is seeing things that are clearly not there.

At issue in this cause is NOT a state court judgment at all, as Magistrate McKee
is telling this Court, but an unlawful $62,885 sanction, and additional $125,770

sanctions, plus the threat of more unlawful sanctions, all arising from having made
a claim in a Texas court.

The unlawful conduct is ongoing, and the threat extends into the indefinite
future. Unlike what the magistrate presents, this court DOES have subject matter
jurisdiction, because the issues in this Civil Rights cause are entirely different from
what the issues were in the state court action.

When Birnbaum, whose rights were violated "under color of state law", looses

his right to relief under 18 U.S.C. § 1983 ("Civil Rights"), simply because the

12



instrument of the oppression was state judicial process, this IS the ultimate insult
and offense against the Constitution and Rights under 18 U.S.C. § 1983!

PRAYER
WHEREFORE, Plamntiff Birnbaum request a hearing and de novo
determination upon the above issues, prays that this Court find jurisdiction, and
issue such relief as this Court may deem proper so as to release Mr. Birnbaum
from the conduct upon him.
What the magistrate has done is a continuation in a pattern of judicial rulings

not according to law or facts.

Mr. Birnbaum asks for judicial notice that ALL his entanglements in the
courts stemmed ENTIRELY from Mr. Birnbaum being sued, in a Texas court,
because a family of BEAVERS had built themselves a home on his farm!

Before that, Mr. Birnbaum was living peaceably in Van Zandt County, taking
care of his cows and ninety (90) year old invalid mother, and had only known the
courthouse from getting automobile license tags. Yet today, after NINE years, the
BEAVERS are still in court, with their THIRD judge.

Honorable Judge Davis, upon this FRCP Rule 12(b)(6) motion by Judge Paul
Banner, put yourself mto MY shoes: "When considering a Rule 12(b)(6)
dismissal, we construe the complaint liberally in favor of the plaintiff, taking all
facts as true. See Lowrey v. Texas A&M Univ. Sys., 117 F.3d 242, 247 (5th Crr.
1997)". Magistrate's findings, page 3, paragraph 3.

Respectfully submitted,

UDO BIRNBAUM, pro se
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UDO BIRNBAUM, pro se
540 VZCR 2916

Eustace, Texas 75124
(903) 479-3929

CERTIFICATE OF SERVICE
I, UDO BIRNBAUM, do hereby certify that a true and correct copy of this document has been
served by Regular Mail on thisthe  day of October, 2004, addressed to John M. Orton,
Assistant Attorney General, Post Office Box 12548, Austin, TX 78711-2548, and to Frank C.
Fleming, 6611 Hillcrest Ave., #305, Dallas, TX 75205-1301.

UDO BIRNBAUM
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FILED

S U.8. DISTRICT COURT
+ EASTERH DISTRICT OF TEXAS

IN THE UNITED STATES DISTRICT COURT ,
FOR THE EASTERN DISTRICT OF TEXAS ™ | Nov | 5 2004
TYLER DIVISION |

DAVID J. MALLAMD, CLERC
Y

UDO BIRNBAUM § DEPUTY
§ .
Plaintiff, §
§ CIVIL ACTION NO. 6:04cv114
VS. $
- §
PAUL BANNER, G. DAVID WESTFALL, §

CHRISTINA WESTFALL, AND STEFANI §
PODVIN, §
Defendants. §

ORDER
The above entitled and numbered civil action was referred to United States Magistrate
Judge Harry W. McKee pursuant to 28 U.S.C. §636. The Report of the Magistrate Judge
which contains his proposed ﬁndings of fact andrecothendations forthe disposition of such
action, has been presented for consideration. The plaintiffhas raised objections to the Report

and Recommendation, however does not raise any arguments different from those asserted

-in his pleadings. This Court is of the opinion that the findings and conclusions of the

Magistrate Judge are correct. Therefore, the Court hereby adopts the Report of the United

States Magistrate Judge as the findings and conclusions of this Court.



Accordingly, it is
ORDERED that the plaintiff’s motion for summary judgment is DENIED
(Doc.#6).

ORDERED that the defendant’s motion to dismiss is GRANTED (Doc. # 3).

SIGNED this Z£ day of November, 2004.

o

LEONARD DAVIS
UNITED STATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION
UDO BIRNBAUM §
§
Plaintiff, §
§ CIVIL ACTION NO. 6:04cv114
VS. §
§
PAUL BANNER, DAVID WESTFALL, §
CHRISTINA WESTFALL, and STEFANI : § _
PODVIN §
§
Defendants. §

REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

The above entitled matter was referred to the undersigned Magistrate Judge pursuant to
provisions of 28 U.S.C. § 636(b)(1)(A)-(C). On November 15, 2004, United States District Judge
Leonard Davis signed an order adopting a Report recommending that the plaintiff’s motion for summary
judgment be denied, and dismissing blaintiff’ s suit against defendant Paul Banner (Doc. #3 and 6,
respectively). The plaintiff objected to these recommendations and now presents this motion to
reconsider (Doc.#26). ‘HOWCVCI‘, this motion to reconsider reiterates the same concerns and same

arguments raised in the plaintiff’s objections noted above.

Accordingly, it is

RECOMMENDED that the above motion to reconsider is DENIED.

A party’s failure to file objections to the findings, conclusions, and recommendations contained



in this Report within ten days after service with a copy thereof shall bar that party from de novo review
by the district judge of those findings, conclusions and recommendations and, except upon grounds of
plain error, from appellate review of the unobjected-to proposed factual findings and legal conclusions
accepted and adopted by the district court. Douglass v. United Services Automobile Association, 79 F.3d

1415, 1430 (5th Cir. 1996) (en banc).

SIGNED this 30 day of November, 2004.

UNITED STATES MAGISTRATE JUDGE



| 5s. sz‘%lCT coum'
IN THE UNITED STATES DISTRICT COURT - EASTERN DISTRICT OF TEXAS

T

FOR THE EASTERN DISTRICT OF TEXAS )

1

TYLER DIVISION | LN 3o
UDO BIRNBAUM §
§ _
Plaintiff, § D oy ’
§ . CIVIL ACTION NO. 6: 04cy’1 /)1
VS, §
§ [ /

PAUL BANNER, G. DAVID WESTFALL, §
CHRISTINA WESTFALL, AND STEFANI §
PODVIN, §

§ o

Defendants. | §
ORDER

The above entitled and numbered civil action was referred to United States Magistrate
Judge Harry W. McKee pursuant to 28 U.S.C. §636. The Report of the Magistrate’Judge
which contains his proposed findings of factand recomﬁendaﬁons for the disposition of such
action, has been presented for consideration. The plaintiff has not objected to this Report.
This Court is of the opinion that the findings and conclusions of the Magistrate Judge are
correct. Therefore, the Court hereby adopts the Report of the United States Magistraté Judge
as the findings and conclusions of this Court. |
Accordingly, it is

ORDERED that the plaintiff’s motion to reconsider is DENIED (Docs. # 28).

SIGNED this 7%_ day of Bccember 200}/ ;
' ;;ONARD DAVIS :\

UNITED STATES DISTRICT JUDGE




: U.S. DISTRICT COURT
: EASTERN DISTRICT OF TEXAS

IN THE UNITED STATES DISTRICTICOURT jay | 0 2008
FOR THE EASTERN DISTRICT OF TEXAS | B

TYLER DIVISION
DAVID J. MALAND, CLERK
UDO BIRNBAUM § neRTY
§ ~ R LR MA,.:.A,..C.__.,_.,;_.%.H‘.,,‘_,.. T T s
v. §  CIVIL ACTION NO. 6:04cv114
§ . .
PAUL BANNER, ET AL. §

FINAL JUDGMENT

The Court hereby ORDERS that this action be dismissed with prejudice. It is further
ORDERED that all relief not previously granted is hereby denied.

SIGNED this é Z day of January, 2005.

e vam—

LEONARD DAVIS

UNITED STATES DISTRICT JUDGE



