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suddenly DENIED - without explanation!

no hearing ever granted, despite additional
/requests. But just before the TRIAL -

WHEREFORE Birnbaum requests a hearing upon these matters as to show that such

appointment of an auditor is necessary for the efficient and just adjudication of this Cause.

This "Motion to Appoint an Auditor"
was an attempt by Defendant Respectfully submitted
Birnbaum to procedurally put a

STOP to the FRAUD - i.e. to show 4{5/ y
onto the Court that there was no @KO /J»)WW
“account’ AT ALL! UDO BIRNBAUM, Pro Se

540 VZ 2916

Eustace, Texas 75124
(903) 479-3929

CERTIFICATE OF SERVICE

This is to certify that a true and corre¢t copy of this document has been served via CMRR on
this the ¢ day of December, 2000 upon (G. David Westfall, 5646 Milton, Suite 520, Dallas,
Texas 75206 and Frank C. Fleming, Law Office of Frank C. Fleming, 6611 Hillcrest, Suite 305,

Dallas, Texas 75205-1301.

UDO BIRNBAUM

Fcs

Note to the issue of Plaintiff "Law Offices" fraudulent pleading of an "open account":

1. Had Birnbaum NOT denied such pleading of "open account' - UNDER OATH per RCP
Rule 85 - such would have ireversably "deemed" the account as TRUE.

2. But since there were now TWO opposing SWORN pleadings - Judge Paul Banner was
now REQIRED to appoint an AUDITOR per Rule 172 "to make a finding of the state of
the accounts" - to stop the fraud EARLY - but would NOT!

Motion for Appointment of Auditor Pursuant to Rule 172 RCP to Make Finding
of State of the Accounts Between the Parties
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This "Motion to Appoint an Auditor" was an attempt by
Defendant Birnbaum to procedurally put a STOP to the [www.OpenJustice.US]|
FRAUD - i.e. to show onto the Court that there was no
"account"” AT ALL!

No. 00-00619
THE LAW OFFICES OF X IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. X
X 294™ JUDICJAL DISTRICT
Vs. X
X VAN ZANDT COUNTY, TEXAS
UDO BIRNBAUM X

SUPPLEMENT TO MOTION FOR APPOINTMENT OF AUDITOR
UNDER RULE 172 RCP AND NOTICE OF CANCELLATION OF DEPOSITIONS D.T.
OF G. DAVID WESTFALL, CHRISTINA WESTFALL, AND STEFANI PODVIN

TO THE HONORABLE JUDGE OF SAID COURT:

DEFENDANT Udo Birnbaum hereby notifies the Court aﬁd the parties of the cancellation
of the above referenced notices of depositions as are currently the subject of numerous motions for
protective order before this Court.

k.

Defendant moves this Court for appointment of an auditor under Rule 172 RCP to make a
finding for the Court upon the claim of a pattern of fraudulent accounting practices by Plaintiff, The
Law Offices of G. David Westfall, P.C.

1I.

Defendant called cross-defendants' counsel Frank Fleming to find out if he opposes
Defendant's motion for appointment of such auditor and was informed that he [Fleming] definitely
did. F lemiﬁg stated that he did not see a need for such auditor because this cause was "just a matter
of [Birnbaum] not having paid a bill".

11

Defendant moves for a hearing to show that this cause is not "just a matter of not having

paid a bill", but about the recent creation of fraudulent "account" statements by the Plaintiff "The

Law Offices" and the cross-defendants for the purpose of extorting "legal fees".

Supplement to Motion for Appointment of Auditor under Rule 172 RCP and

Notice of Cancellation of Depositions D.T. of G. David Westfall, Christina Westfall,
and Stefani Podvin.
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Note to the issue of Plaintiff "Law Offices"
fraudulent pleading of an "open account":
1. Had Birnbaum NOT denied such
pleading of "open account' - UNDER OATH
per RCP Rule 85 - such would have
ireversably "deemed" the account as TRUE.
2. But since there were now TWO opposing
SWORN pleadings - Judge Paul Banner
was now REQIRED to appoint an
AUDITOR per Rule 172 "to make a finding
of the state of the accounts” - to stop the

fraud EARLY - but would NOT!

[www.OpenJustice.US|

Respectfully submitted

{

UDO BIRNBAUM, Pro Se
540 VZ 2916

Eustace, Texas 75124
(903) 479-3929

CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of this document has been served via CMRR on

this the 8 day of January, 2001 upon G. David Westfall, 5646 Milton, Suite 520, Dallas, Texas
75206 and Frank C. Fleming, Law Office of Frank C. Fleming, 6611 Hillcrest, Suite 305, Dallas,
Texas 75205-1301.

UDO BIRNBAUM

Supplement to Motion for Appointment of Auditor under Rule 172 RCP and

Notice of Cancellation of Depositions D.T. of G. David Westfall, Christina Westfall,
and Stefani Podvin.
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THE LAW OFFICES OF

G. DAVID WESTFALL, P.C.

V.

UDC BIRNBALM

There of course needed to be at least SOME kind of
guestion - as to whether Defendant Birnbaum had
FAILED to do ANYTHING

No. 03-0851%

§ IN THE/DISTRICT COURT
N

]

§ 294"/ JUDICIAL DISTRICT

g

3

§ N ZANDT COUNTY, TEXAS

PLAINTIFE'S REQUESTER JURY QUESTICONS

QUESTION NO. 1:

Did the Defendan:, Ude Birnbaum, fail to compiy with the terms of the attorney-client

agreement, between the Lew Ctlices of G. David Wsstfall, P.C. and Udc Birnbaum?

Answer “Yes” or “N:

Answer

ny

but look at the "COURT'S CHARGE" (later
document) - Judge Paul Banner ENTIRELY
deleted this "element” - and instead

~
‘"

INSTRUCTED the jury - that Defendant had

"FAILED TO COMPLY WITH THE AGREEMENT!

If you have answered "Yes' 1c Question N¢ 1, then enswer the following question.

Otherwise, do not answer the following question and proceed t¢ answer Question No 3.

QUESTION NO. 2:

What sum of morey. if any, 1f paid now in cash, would fairly and reasonabiy

compensate the Lew Offices of G Dawid Westiail, P.C.. for its fees and expenses, if any, -hat

4\

restited from Udo Birnbaum's failure 10 comply with the attornev-clieft agreement between the

Law, Offices of G. David Wesitzll, P

Answer 10 deflars and cants:

ANSWEr.

|, and Udo Birnbaum”

Lno mention of "fees
and expenses"
either to the JURY!

Judge Paul Banner very carefully tweeked the

no question to the JURY
either about "failure to
comply".

FRAUD BY THE JUDGE!

very wording - to avoid the phrase "attorney-
client” - to "agreement between the Plaintiff and
the Defendant" - to fool the jury. SHAME
FRAUD UPON THE COURT - BY THE COURT!
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i there will be no "IF" at all to the JURY - just
[www.OpenJustice.US| instruction of "FAILURE TO COMPLY with
the agreement, etc".

Fraud by Judge Banner!

If you have answered “yes” to Questior No. 1, then answer tne following question.

Otherwise, dc not answer the foliowing question.

QUESTIGN NO. 3:
What is a reasonabie fee for the necessary services of the Law Offices of &. David

Westfall, P.C.’s attorneys in this case, stated in deliars and cents?

Answer i collars and cents for 2ach of the following.

A For preparaiton and tnal in this matrer 3
B.  For an appeal to the

Court of Appeals. if necessary: 3
C  For making or respanding (o a petition for review

o the Supreme Court of Texas S
D If petition for review is grantec

by the Supreme Court of Texas S

Respectiully submitted.
LAW/OF FICE OF FRANK C. FLEMING

/T/W C J’\LMW\

“FRANK C. FLEMING ‘
§

State Bar No. 00784057

PMB 303, 651 1 }Ji lcrest Axe ¥
Dallas, Texas 75205-12
i214)373-1234

tfax) 373-3237

ATTORNEY FOR PLAINTIFF
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Self explanatory. It is fundamental that one is
204 393 - e "excused" - if the OTHER side FIRST broke
the agreement.

(besides - there was no enforceable
agreement at all! - just a "memorandum of
our understanding” - see Attorney Retainer

THE LAW OFFICES OF Agreement - first document in this series)
G. DAVID WESTFALL, P.C. Y
) 294™ JUDICIAL DISTRICT
Vs. X
X VAN ZANDT COUNTY, TEXAS
UDO BIRNBAUM X
X [www.OpenJustice.US]|

DEFENDANT BIRNBAUM'S OBJECTIONS TO
TIFF'S REQUESTED JURY QUESTIONS
(Case Filed Sept. 20, 2000. Trial set for Apr. 8, 2002)

To this Honorable Court:

1. Defendant

immediately after Plainfiff's Question 1 ("failure to comply"). A finding of "Yes" of course

do Birnbaum provides the following question to be answered by the jury

precludes the jury from gver reaching Plaintiff's Question 2 ("damages") and Question 3 ("attorney

fees"), and excuses Udp Birnbaum from any and all off Plaintiff's claims.

2. Defendant Birnbaum also objects to Plaintiff's Question 3 being submitted upon an
Affirmative findingfto Question 1. Plaintiff's Question 3 should be contingent to an answer of

"Yes" to Plaintiff's

Bfrnbaum's requested Question is as follows:

INSTRUCTION

If youy answer to [Plaintiff's] Question 1 is "Yes", then answer the following question.

not answer the following question.

QUESTION

Was Udo Birnbaum's failure to comply excused?

Otherwise,

a Failure to comply by Udo Birxbaum is excused by The Law Offices of G. David

Westfall, P.C.'s previous failure to comply with\a material obligation of the same agreement.

but then - Judge Paul Banner never
Objections to Plaintiff's Jury Questions even asked_the jury - if there even had
Page ] of 2 pages been - "a failure to comply".

(see Court's Charge - somewhere next)



user 1
Highlight

user 1
Callout
Self explanatory. It is fundamental that one is "excused" - if the OTHER side FIRST broke the agreement.
(besides - there was no enforceable agreement at all! - just a "memorandum of our understanding" - see Attorney Retainer Agreement - first document in this series)

user 1
Callout
but then - Judge Paul Banner never even asked the jury - if there even had been - "a failure to comply".
(see Court's Charge - somewhere next)

user 1
Text Box
www.OpenJustice.US


[www.OpenJustice.US|

b. Failure to comply by Udo Birnbaum is excused if all the following circumstances
occurred:

1. The Law Offices of G. David Westfall, P.C.

a. by words or conduct made a false representation or concealed material facts,

b. with knowledge of the facts or with knowledge or information that would lead a
reasonable person to discover the facts, and

c. with the intention that Udo Birnbaum would rely on the false representation or
concealment in acting or deciding not to act; and

2. Udo Birnbaum
a. did not know and had no means of knowing the real facts and

b. relied to Az detriment on the false representation or concealment of material facts

c. Failure to comply by Udo Birnbaum is excused if the agreement was made as the

result of undue influence by T4e Law Offices of G. David Westfall, P.C.

“Undue influence” means that there was such dominion and control exercised over the mind of
the person executing the agreement, under the facts and circumstances then existing, as to
overcome his free will. In effect, the will of the party exerting undue influence was substituted for
that of the party entering the agreement, preventing him from exercising his own discretion and
causing him to do what he would not have done but for such dominion and control.

Answer "Yes" or "No"

ANSWER:
Respectfully submitted

UDO BIRNBAUM, Pro Se
540 VZ 2916

Eustace, Texas 75124
(903) 479-3929

CERTIFICATE OF SERVICE
This is to certify that a true and correct copy of this document has today been delivered to G.
David Westfall and Frank C. Fleming, by facsimile transmission on this the 4 day of April, 2002.

UDO BIRNBAUM

Objections to Plaintiff's Jury Questions
Page 2 of 2 pages
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I certify this to he a true
and exact copy of the
ariginal on file in the
D:stnct Clerk’s Office,

Zandt Cou jty, Texas.

Suit was for an unpaid "open account" for legal services.

There was of course no open account.

. Jury should have been asked if there WAS.

- |Also should have been instructed as to what "open account” WAS.
See below. ALL FRAUD by Judge Paul Banner.

THE LAW OFFICES OF § IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. §
§
\A § 294™ JUDICIAL DISTRICT
| §
UDO BIRNBAUM § VAN ZANDT COUNTY, TEXAS
www.OpenJustice.US See Question No. 1.
l l COURT’S CHARGE Few pages down below.
ALL FRAUD

LADIES AND GENTLEMEN OF THE JURY:

This case is submitted to you by asking questions about the facts, which you must decide
from the evidence you have heard in this trial. You are the sole judges of the credibility of the
witnesses and the weight to be given their testimony, but in matters of law, you must be
governed by the instructions in this charge. In discharging your responsibility on this jury, you
will observe all the instructions which have previously been given you. I shall now give you
additional instructions which you should carefully and strictly follow during your deliberations.

1. Do not let bias, prejudice or sympathy play any part in your deliberations.

2. In arriving at your answers, consider only the evidence introduced here under oath
and such exhibits, if any, as have been introduced for your consideration under the rulings of the
court, that is, what you have seen and heard in this courtroom, together with the law as given you
by the court. In your deliberations, you will not consider or discuss anything that is not
represented by the evidence in this case.

3. Since every answer that is required by the charge is important, no juror should
state or consider that any required answer is not important.

4. You must not decide who you think should win, and then try to answer the
questions accordingly. Simply answer the questions, and do not discuss nor concern yourselves

with the effect of your answers.

20r<
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5. You will not decide the answer to a question by lot or by drawing straws, or by
any other method of chance. Do not return a quotient verdict. A quotient verdict means that the
jurors agree to abide by the result to be reached by adding together each juror's figures and
d1v1d1ng by the number of jurors to get an average. Do not do any trading on your answers; that
is, one juror should not agree to answer a certain question one way if others will agree to answer

another question another way:

6. You may render your verdict upon the vote of ten or more members of the jury.
The same ten or more of you must agree upon all of the answers made and to the entire verdict.
You will not, therefore, enter into an agreement to be bound by a majority or any other vote of
less than ten jurors. If the verdict and all of the answers therein are reached by unanimous
agreement, the presiding juror shall sign the verdict for the entire jury. If any juror disagrees as
to any answer made by the verdict, those jurors who agree to all findings shall each sign the

verdict.

These instructions are given you because your conduct is subject to review the same as
that of the witnesses, parties, attorneys and the judge. If it should be found that you have
disregarded any of these instructions, it will be jury misconduct and it may require another trial
by another jury; then all of our time will have been wasted.

The presiding juror or any other who observes a violation of the court's instructions shall
immediately warn the one who is violating the same and caution the juror not to do so again.

When words are used in this charge in a sense that varies from the meaning commonly
understood, you are given a proper legal definition, which you are bound to accept in place of

any other meaning.

Answer “Yes” or “No” to all questions unless otherwise instructed. A “Yes” answer must
be based on a preponderance of the evidence unless otherwise instructed. If you do not find that
a preponderance of the evidence supports a “Yes” answer, then answer “No.” The term
“preponderance of the evidence” means the greater weight and degree of credible testimony or
evidence introduced before you and admitted in this case. Whenever a question requires an
answer other than “Yes” or “No,” your answer must be based on a preponderance of the

evidence unless otherwise instructed.

N
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INSTRUCTION

A fact may be established by direct evidence or by circumstantial evidence
or both. A fact is established by direct evidence when proved by documentary
evidence or by witnesses who saw the act done or heard the words spoken. A fact
is established by circumstantial evidence when it may be fairly and reasonably
inferred from other facts proved.

IR/
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' ruled that there even was a "failure to comply".
ALL FRAUD!

QUESTION NO. 1

‘ What sum of mone¥, if paid now in cash, would fairly and reasonably compensate The
Law Offices of G. David/Westfall, P.C., for its damages, if any, that resulted from the Defendant,
Udo Birnbaum’s, failure to comply with the agreement between the Plaintiff and the Defendant?

INSTRUCTION: |Fraudulent instruction. Suit was for unpaid "open account.”

You are instructed that after the attorney-client relationship is terminated, a client or an
attorney can have post termination obligations to each other, such as, the client is still obligated
financially for the lawyer’s time in wrapping up the relationship and the lawyer is still obligated

~ to perform tasks for the client to prevent harm to the client during the termination process.

ANSWER: There was no "wrapping up" to do. | had fired him for deceiving me.

Answer in dollars and cents:

answir: S0, 81 Lo

Suit claimed unpaid OPEN ACCOUNT.

*

I Jury should have been instructed as to what OPEN ACCOUNT is, that it is
SYSTEMATIC SALES AND DELIVERY of "goods or services", like between a lumber
yard and a builder.

(Retaining a lawyer of course does NOT fall in this category)

*

Questions should have been:

1. Was there indeed an "open account"?

2. Was there indeed a "sale and delivery" of "goods or services"?

3. Did the "goods or services" indeed have any WORTH?

*

(Lawyer had talked me into suing a bunch of judges under the Anti-racketeering
statute RICO. What do you suppose are the chances of prevailing on such is?
ZERO. No worth!)

*

Oh how gullible | was for trusting attorney G. David Westfall, who had solicited me
through one of his many lady clients who were working off "legal fees" at his "Westfall
Family Farms".

*

Yes, we all know there crooked lawyers, but it is CROOKED JUDGES THAT MAKE
IT ALL POSSIBLE.

*

7 And the Texas Attorney General makes it all possible by DEFENDING these
MONSTERS, when he should be PROSECUTING them!

2 Ur
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What is a reasonable fee for the necessary services of the Plaintiff’s attorneys in this

case, stated in dollars and cents?

Answer in dollars and cents for each of the following:

A.

B.

For preparation and trial in this matter:

For an appeal to the
Court of Appeals, if necessary:

For making or responding to a petition for review

to the Supreme Court of Texas

If petition for review is granted
by the Supreme Court of Texas

&

$44],306.91

7"01 000. 00

S,000.00

L0, 000.00

LU
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QUESTION NO. 3
(Finding of DTPA Violation)

Did The Law Offices of G. David Westfall, P.C. engage in any false,
misleading, or deceptive act or practice that Udo Birnbaum relied on to his
detriment and that was a producing cause of damages to Udo Birnbaum?

"Producing cause" means an efficient, exciting, or contributing cause that, in a natural
sequence, produced the damages, if any. There may be more than one producing cause.

"False, misleading, or deceptive act" means any of the following:
Failing to disclose information about services that was known at the time of the

transaction with the intention to induce Udo Birnbaum into a transaction he
otherwise would not have entered into if the information had been disclosed; or

Answer: No

N
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QUESTION NO. 4
(Finding of DTPA Violation)

Did The Law Offices of G. David Westfall, P.C. engage in any
unconscionable action or course of action that was a producing cause of
damages to Udo Birnbaum?

"Producing cause" means an efficient, exciting, or contributing cause that, in a natural
sequence, produced the damages, if any. There may be more than one producing cause.

An unconscionable course of action is an act or practice that, to a consumer's detriment,

takes advantage of the lack of knowledge, ability, experience, or capacity of the
consumer to a grossly unfair degree.

Answer: N 0

O <Z
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If your answer to Question 3 or Question 4 is "Yes", then answer Question 5. Otherwise,
do not answer Question 5.

QUESTION NO. 5
(Finding of "knowingly")

Did The Law Offices of G. David Westfall, P.C. engage in any such conduct
knowingly?
"Knowingly" means actual awareness, at the time of the conduct, of the falsity, deception,
or unfairness of the conduct in question or actual awareness of the conduct constituting a

failure to comply with a warranty. Actual awareness may be inferred where objective
manifestations indicate that a person acted with actual awareness.

In answering this question, consider only the conduct that you have found was a
producing cause of damages to Udo Birnbaum.

Answer:

A
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If your answer to Question 3 or Question 4 is "Yes", then answer Question 6. Otherwise,

do not answer Question 6.

QUESTION NO. 6
(Finding of "intentionally")

Did The Law Offices of G. David Westfall, P.C. engage in any such conduct
intentionally?

"Intentionally" means actual awareness of the falsity, deception, or unfairness of the
conduct in question or actual awareness of the conduct constituting a failure to comply
with a warranty, coupled with the specific intent that the consumer act in detrimental
reliance on the falsity or deception. Specific intent may be inferred from facts showing
that the person acted with such flagrant disregard of prudent and fair business practices
that the person should be treated as having acted intentionally.

In answering this question, consider only the conduct that you have found was a
producing cause of damages to Udo Birnbaum.

Answer:
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If your answer to Question 3 or Question 4 1s "Yes", then answer Question 7. Otherwise,
do not answer the following question.

QUESTION NO. 7
("Compensatory" damages)

What sum of money, if any, if paid now in cash, would fairly and
reasonably compensate Udo Birnbaum for his damages, if any, that resulted

from such conduct?
Consider the following elements of damages, if any, and none other.
Answer separately in dollars and cents, if any, for each of the following:

The difference, if any, in the value of the services as received and the price Udo
Birnbaum paid for them. The difference, if any, shall be determined at the time and place

the services were done.
Answer:

Expense costs to Udo Birnbaum, if any, produced by the conduct of The Law Offices of
G. David Westfall, P.C.
Answer:

The reasonable value of Udo Birnbaum's lost time, if any, produced by the conduct of
The Law Offices of G. David Westfall, P.C.

Answer:

In answering questions about damages, answer each question separately. Do not increase
or reduce the amount in one answer because of your answer to any other question about
damages. Do not speculate about what any party's ultimate recovery may or may not be. Any
recovery will be determined by the court when it applies the law to your answers at the time of
judgment. Do not add any amount for interest on damages, if any.
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If your answer to Question 5 is "Yes", then answer Question 8. Otherwise, do not answer

Question 8.

QUESTION NO. 8
(Additional damages)

What sum of money, if any, in addition to actual damages, should be
awarded to Udo Birnbaum against The Law Offices of G. David Westfall, P.C.
because The Law Offices of G. David Westfall, P.C's conduct was committed

knowingly?

Answer in dollars and cents, if any.

Answer:

)
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If your answer to Question 6 is "Yes", then answer Question 9. Otherwise, do not answer
y

Question 9.

QUESTION NO. 9
(Additional damages)

What sum of money, if any, in addition to actual damages, should be
awarded to Udo Birnbaum against The Law Offices of G. David Westfall, P.C.
because The Law Offices of G. David Westfall, P.C.'s conduct was committed

intentionally?

Answer in dollars and cents, if any.

Answer:

N
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MEMBERS OF THE JURY:

After you retire to the jury room, you will select your own presiding juror. The first
thing the presiding juror will do is to have this complete charge read aloud and then you will

deliberate upon your answers to the questions asked.

It is the duty of the presiding juror:
1. to preside during your deliberations,

2. to see that your deliberations are conducted in an orderly manner and in
accordance with the instructions in this charge,

2l to write out and hand to the bailiff any communications concerning the case that
you desire to have delivered to the judge,

4. to vote on the questions,
S to write your answers to the questions in the spaces provided, and
6. to certify to your verdict in the space provided for the presiding juror's signature

or to obtain the signatures of all the jurors who agree with the verdict if your verdict is less than

unanimous.

You should not discuss the case with anyone, not even with other members of the jury,
unless all of you are present and assembled in the jury room. Should anyone attempt to talk to
you about the case before the verdict is returned, whether at the courthouse, at your home, or

elsewhere, please inform the judge of this fact.

When you have answered all the questions you are required to answer under the
instructions of the judge and your presiding juror has placed your answers in the spaces provided
and signed the verdict as presiding juror or obtained the signatures, you will inform the bailiff at
the door of the jury room that you have reached a/\e/rd}]e/t, and theyi@l will return into court

7 Ny

with your verdict. ' T
4 o - / A
/// =5 Iy /

S/ N y y o \\ 4
/ I .ot 7 77 A
7L L/\,/,: 44 "j \__#.\

JUDGE PRESIDING
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Certificate

We, the jury, have answered the above and foregoing questions as herein indicated, and
herewith return same into court as our verdict.

(To be signed by the presiding juror if unanimous.)

PRESIDING JUROR

(To be signed by those rendering the verdict if not unanimous.)

W w&m v Lande . Betlons
P

\/K&, \)A/Wn)
mewm
(ijﬂmmw{mmm
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- | No. 00-00619 ' L poE RLOURD

' THE LAW OFFICES OF IN THE DISTRICT:COURT il & 47

§
G. DAVID WESTFALL, P.C. § o
| § | ZIST CLEw VAN ZANDT €O, TX.
Plaintiff/Counter-Defendant § . R
§ BY BEP.
v. § 294™ JUDICIAL DISTRICT ‘
UDO BIRNBAUM g "legal services rendered" - upon a "letter
' § memorandum of understanding” - re a
Defendant/Counter-Plaintiff and  § PREPAID non-refundable $20,000 "retainer
Third Party Plaintiff § agreement” - with the lawyer reserving the
ve § "right to terminate” for future "non-payment"
, § - does NOT constitute the opening of ANY
G. David Westfall, Christina Westfall, and§ kind of commercial "account"!
Stefani Podvin - - §
§ | ‘ |
Third Party Defendants ‘ VAN ZANDT COUNTY, TEXAS

1. This lawsuit was brought by Plaintiff to collect on overdue legal fees for legal services
rendered to the Defendant at Defendant’s request.
2. In_stead of a mounting a normal defense to a rather simple lawsuit such as this and raising

the normal objections to a suit on a sworn account, the Defendant/Third Party Plaintiff chose

Let me let you in on a little secret:

1. A court cannot unconditionally PUNISH - as you request -
: in CIVIL process - fora COMPLETED act. Has to provide

MOTION FOR SANCTIONS |'keys to own release" - to be able to PURGE the contempt

PAGE10OF5 by complying with some ORDER. PERIOD.

US Supreme Court, no less, various.
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instead to make this lawsuit into his own public forum to make a mockery of all lawyérs and the
entire legal system.

3. DefendanﬂThird Party Plaintiff tried unsuccessfully to intimidate and harass the Plaintiff
into dropping this lawsuit by attempting to implicate the owner of the Plaintiff, G. David Westfall,

.as well as his wife and daughter in a totally frivolous claim of running an organized crime
Not the WHOLE truth - attorney daughter and wife
syndicate in the form of a law office— were office staff - and active accomplices in this
whole fraud - FROM THE VERY START.

4. The Defendant/Third Party Plaintiff has attempted to use the forum of this lawsuit to

launch a full scale attack on the integrity and character of G. David Westfall, Christina Westfall,

Ever heard of the
First Amendment?

5. If those attacks were not enough, the Defendant/Third Party Plaintiff broadened his attack

and Stephanie Podvin.

in his pleadings and so called “Open Letters” to include casting aspersions at this Court, the

visiting Judge, the Hon. Paul Banner, the Coordinator of the Court, the Court Reporter for the

Court, and the Court of Appeals. where did you get
this stuff from?

?

IL

Specifically, Movants file this request for sanctions against the Defendant/Third Party
Plaintiff for the following actions of the Defendant/Third Party Plaintiff: |
1. Filing a frivolous third party claim pleading without factual support or a valid legal
basis in Defendant/Third Party Plaintit;f’ s causes of action filed against either G.
David Westfall, Christina Westfall, or Stefani Podvin. Movants contend that
Defendant/Third Party Plaintiff filed these pleadings for the purpose of c%using
inconvenience and/or harassment for Stefani Podvin, Christina Westfall, G. David
Westfall, P.C., and G. David Westfall, individually and not in support of any valid,

legally factual, and legally supportable claims.

MOTION FOR SANCTIONS Court cannot L_mconditionally PUNISH upon
the "legal merits of a case" - only upon the

PAGE 2 OF 5 o .
conduct of a party - in failure to comply with

some ORDER - of which there was none.
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2. Filing discovery requests and taking depositions for the purpose of harassment and

inconvenience and not to support any valid claims or causes of actions against the

well - you complained - and Judge Banner himself set the very
Movants. . . o N
date and location for "taking depositions
3. Filing a frivolous motion to recuse the Hon. Paul Banner for the purpose of

causing inconvenience and/or harassment for Movants.
4. Filing ﬁ'ivoloué and untimely motions to appeal the granting of the Movants’
Motions for Summary Judgment granted by the trial court.

WHEREFORE, PREMISES CONSIDERED, Movants pray that a hearing be set on this
motion, and following a hearing, the Court assesé appropriate sanctions against the
Defendant/Third Party Plaintiff for the violations of Rule 13 of the Texas Rules of Civil Procedure
and/or the violations of §10.001 et seq. of the Tex. Rules of Civil Procedure. Specifically,
Movants request damages be assessed against the Defendant/Third Party Plaintiff and awarded to
the MoQants for the following:

a. Reimbursement of all Movants’ reasonable and necessary attorney’s fees expended

by Movants in defense of the allegations made by the Defendant/Third Party
Plaintiff in this lawsuit to the extent such attorney’s fees have not yet been
awarded in any prior rulings of tﬁis Court.

b. Reimbursement of all Movants’ reasonable and necessary attorney’s fees expended

by Movants in pursuit of this Motion for Sanctions.

c. Monetary damages to reimburse Movants for the inconvenience and harassment

suffered by the Movants as a direct result of the improper actions taken by the
Defendant/Third Paﬁy Plaintiff against the Movants in connection with this

lawsuit,

MOTION FOR SANCTIONS
PAGE 3 OF § \pleadings\motion for frivolous
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. cannot do unconditional PUNITIVE sanctions by CIVIL process
|Www.OpenJustice.US| - only "coerce" to comply with some ORDER. Got to have "keys

to own release” - to be able to purge the contempt
- d. Pum%iamages to be assessed against the Defendant/Third Party Plaintiff and

awarded to the Mpvants in order to prevent the reoccurrence of such behavior
again in the future by the Defendant/Third Party Plaintiff.

e. Damages assessed against the Defendant/Third Pﬁrty Plaintiff and awarded to the
Court to reimburse the Court for its expenses and inconvenience suffered as a
direct result of frivolous pleadings filed on behalf of the Defendant/T hird Party
Plaintiff.

f And for such other and further relief, both general and special, to which Movants
may be justly entitled, both at law and equity.

Respectfully submitted,

OFFICE OF FR?LEMIN G

FRANK C. FLEMING

State Bar No. 00784057

PMB 305, 6611 Hillcrest Ave.
Dallas, Texas 75205-1301
(214) 373-1234

(fax) 373-3232

ATTORNEY FOR MOVANTS

MOTION FOR SANCTIONS
PAGE 4 OF 5 ‘pleadings\motion for frivolous
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above document has thjt: day been
delivered to Udo Birnbaum, by facsimile transmission to 903/479-3929, on this 9" day of May

2002. / /
FRANK C. FLEMING
FIAT
Please take note that this motion is set for hearing at ; AM/PM on the
day of , 2000.
District Judge Presiding
MOTION FOR SANCTIONS

PAGE 5 OF 5 \pleadings\motion for frivolous
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No. 00-00619

THE LAW OFFICES OF IN THE DISTRICT COURT

G. DAVID WESTFALL, P.C.
Plaintiff/Counter-Defendant

Vv

. 294" JUDICIAL DISTRICT
UDO BIRNBAUM

Defendant/Counter-Plaintiff and
Third Party Plaintiff
V.

G. David Westfall, Christina Westfall,
and Stefani Podvin

Third Party Defendants VAN ZANDT COUNTY, TEXAS

BIRNBAUM'S RESPONSE TO [THE WESTFALLS'] MOTION FOR SANCTIONS:
LET THE U. S. JUSTICE DEPARTMENT DETERMINE THE FACTS

COMES NOW Udo Birnbaum in response to the "facts" and "actions" issues raised by
[The Westfalls'] Motion for Sanctions, to show that justice requires that these issues be
determined by the U. S. Justice Department, because this Court has no investigative

/ capability:

IN RESPONSE TO MOVANTS' "FACTS" ISSUES
(Movants starting page 1 paragraph I)’

The Westfalls' "sanctionable facts" issue 1:

"This lawsuit was brought by Plaintiff to collect on overdue legal fees for legal services
rendered to the Defendant at Defendant's request”.
| FALSE: "Overdue" is 2 word never used in the entire case! This was an alleged "breach
of contract" cause, where Plaintiff had breached the contract long ago by not oi)enly and
honestly informing Birnbaum by billing monthly and obligating Birnbaum to large expenses

without Birnbaum's prior approval, all in violation of the agreement!

"Plaintiff™ (and the lawyers) never had a cause! \—There never existed any

Birnbaum's Response to "account" to bring suit on!
[the Westfall's] Motion for Sanctions

page 1 of 6 pages
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The Westfalls' "sanctionable fac_ts" issue 2:

"Instead of a mounting a normal defense to a rather simple lawsuit such as this and
raising the normal objections to a suit on a sworn account, the Defendant/Third Party Plaintiff
chose instead to make this lawsuit into his own public forum to make a mockery of all lawyers
and the entire legal system".

FALSE: Bimbaum raised the normal defense of denying the account under oath per
Rule 185, RCP, and calling for appointment of an auditor per Rule 172. (see attachment)

Neither the "Law Office", G. David Westfall, Stefani Podvin, Chn'stiria Westfall, or Frank
C. Fleming ever responded to any of Bimbaum's motions for appointment of such Auditor under
Rule 172!

| Birnbaum has a First Amendment Right to speak out on the corruption G. David Westfall,
Christina Westfall, and Stefani Podvin are bringing upon him in this Court in the name of their
"Law Office".

The Westfalls' "sanctionable facts" issue 3:
"Defendant/Third Party Plaintiff tried unsuccessfully to intimidate and harass the Plaintiff
into dropping this lawsuit by attempting to implicate the owner of the Plaintiff, G. David Westfall,

as well as his wife and daughter in a totally frivolous claim of running an organized crime
syndicate in the form of a law office”.
FALSE AND CONCLUSORY: Bimbaum used more precise statutory language. But the

issue is clear: Only the U. S. Justice Department can determine whether the above were indeed
running a racketeering enterprise in violation of 18 U.S.C. $ 1961, e seq. out of the "law office" as
Birnbaum complains. This Court has no investigative capability.

Birnbaum has a First Amendment Right to speak out against public corruption as he has
seen it, without fear of retaliation masquerading as "sanctions".

"Implicate the owner" is ludicrous under the circumstances: "Plaintiff" is the alter ego of

Westfall, his wife, and his daughter. Another issue for the U. S. Justice Department.

Birnbaum's Response to
[the Westfall's] Motion for Sanctions

page 2 of 6 pages


user 1
Text Box
www.OpenJustice.US

user 1
Highlight

user 1
Highlight

user 1
Highlight

user 1
Highlight


lwww.OpenJustice.US|

The Westfalls' "sanctionable facts" issue 4.

"The Defendant/Third Party Plaintiff has attempted to use the forum of this lawsuit to
launch a full scale attack on the integrity and character of G. David Westfall, Christina Westfall,
and Stephamie Podvin".

FALSE: Bimbaum was seekmg the intervention of the Court from the beginning upon the

issue of fraud in bringing this suit. Another issue for the U. S. Justice Department.

_v The Westfalls' "sanctionable facts" issue S:
"If those attacks were not enough, the Defendant/Third Party Plaintiff broadened his attack

in his pleadings and so called "Open Letters” to include casting aspersions at this Court, the

visiting Judge, the Hon. Paul Banner, the Coordinator of the Court, the Court Reporter for the

Court, and the Court of Appeals”.

FALSE: Birnbaum was seeking the intervention of the addressees to bring this entire matter

to the attention of the U. S. Justice Department.

IN RESPONSE TO MOVANTS' "ACTIONS" (OF BIRNBAUM) ISSUES
(Movants starting page 2 paragraph IT)

Further Westfalls' "sanctionable facts" issues:

"Specifically, Movants file this request for sanctions against the Defendant/Third Party
Plaintiff for the following actions of the Defendant/Third Party Plaintiff:"

Issue II-1
"Filing a frivolous third party claim pleading without factual support or a valid legal basis in
Defendant/Third Party Plaintiffs causes of action filed against either G. David Westfall, Christina
Westfall, or Stefani Podvin. Movants contend that Defendant/Third Party Plaintiff filed these
pleadings for the purpose of causing inconvenience and/or harassment for Stefani Podvin, Christina
Westfall, G. David Westfall, P.C., and G. David Westfall, mdrwdually and not in support of any
valid, legally factual, and legally supportable claims.”

Birnbaum's Response to
[the Westfall's] Motion for Sanctions

page 3 of 6 pages
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It is therefore, ORDERED, ADJUDGED and DECREED that the Counter-Defendants,
Christina Westfall and Stefani Podvin are awarded damages as a sanc#on against and to be péid" by
defendant, Udo Birnbaum, to Christina Westfall and Stefani Podvin as follows:

A.. Christina Westfall and Stefani Podvin are awarded jointly and severally the amount of
$50,085.00 as reimbursement for their joint attorney’s fees.

B. Christina Westfall is awarded actual damages for her personal inconvenience in the amount of
$1,000.00, and she is further awarded punitive damages for the harassment caused to her in the amount
of $5,000.00.

C. Stefani Podvin is awarded actual damages for her personal inconvenience in the amount of

$1,800.00, and she is further awarded punitive damages for the harassment caused to her in the amount

of $5,000.00.

D. The Court denies the request for a finding of any sanctions to be awarded in favor of G. David

Westfall, individually.

E.  The Coutt denies the requeét for a ﬂnding of any sanctions to be awarded in favor of Udo

Birbaum.

IT1IS FUR'I"HER ORDERED THAT the judgment here rendered shall bear interest at the
rate of ten percent (10%) from July 30, 2002, until paid.

All other relief regarding any motions for sanctions on file in this matter not expressly granted
in this order is he;eby denied.

THIS JUDGMENT RENDERED ON JULY 30, 20

of 3 , 2002

JUDGE PRESIDING S

!

Order on Sanctions o ;7 1}; s
PAGE 2 of 2 westfalludo\pleadings\order-on sanctidns
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S | FRANK C. FLEMING

ATTORNEY AND COUNSELOR
f 6677 Fillaeork s, #305 Loiser 274373-71234
Dallar, T 75205-71307 , Gazr 27/4373-3232
lawyos/of @aol. com ‘ o0 Gam L14265-7979
fo}
T
, QOctober 6, 2003 < ; g =
—X o —
: . )3 m
Court Clerk Vi Regﬁg Mall ©
294th District Cou sY & g
Van Zandt County == I
121 E. Dallas Street £ = Z
Canton, Texas 75103 S22
! ’ o 8 — D
| m . jotig
© L, -~ _
>

i - Re: Cause No. : 00-00619
. 294th District Court
Law Offices of G. David Westfall, P.C.

v. Udo Birnbaumn

Dear Clerk of the Court:

This matter is on appeal. However, Judge Banner still has ?uthority to File Findings of
Facts and Conclisions of Law in this matter. uwt Ve é‘@t%ﬁ#ﬂ

UM R wppevyed [3)/ "/‘/”Le Cvraf/ Aecevd
find and file Judge Banner's c er and the original signed Findings

clusions of Law, signed by JudggABanner on September 30, 2003 along
f the Findings. ] have enclosed a ¥eturned envelope. Please mail me a

¢y )
e Coron Lok fer ’

If you have Any questioﬁs, please call. | ﬁ" / e (-:/
Final Judgment signed July 30, 2002, at the Very truly yours :
Sanction Hearing", at whichJudge Banner / ” ’/
found Mr. Birnbaum "well-intentioned" - only Tz A % _
that he did not "think" that Mr. Birnbaum's ’ d/

counter-claim had any legal merit.
So WHY in Sept 2003, the sudden need to FRANK C. FLEMING

make Findings?

cc: Udo Bimbaum

Enclosed please
of Fact and Con

with one copy o
copy of the file marked Findings.

-

Via Fax No. : 903/479-3929

In a JURY trial the JURY determines the FACTS. In a
"bench trial" - the judge determines the FACTS - but he
HAS to make "Findings of Fact". There was NO JURY at
this second "bench trial". There should of course be NO
BENCH TRIAL - in a JURY CASE - and NO SECOND
TRIAL at ALL! Judge Banner had a REAL PROBLEM!

c:\.. \westfalldo\court06.ltr
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’ Just read this stuff - - "inconsistent with due |WWW,openJustice_Us|
process'. Markups throughout this :
document. - % o \—
i . - b < N\F
No. 00-00619 : x| ol
x| 2V
' = -
THE LAW OFFICES OF § IN THE DISTRICT COURT gt;___fg & %
G.DAVID WESTFALL, P.C. § =z
§ ST =&
Plaintiff § x ég w3 g
3 N 3\ 7| &
v. § 294" JUDICIAL DISTRIX <
s > o\
UDO BIRNBAUM § g,u 'YV\Y ‘*‘t/ ‘( ,éﬁ@ \
: 8 Po ( C/am‘ﬁ: ’ eV
Defendapthounter-Plaintiff g g::‘l” Yy Qi'i et

G. David Westfall, Christina Westfall, and§ O '{%L d@ LOL (\ / f
Stefani Podvin,

5
Counter-Defendants ~§ - VAN ZANDT COUNTY, TEXAS
FINDINGS OF FACT

CONCLUSIONS OF LAW
The above-captioned cause came on for trial to a jury on April 8, 2002. At the conclusion of
the evidénce, the Court submitted questions of fact in the case to the jury.

In addition to the matters tried ta the jury the Court took under consideration the Motion
filed by David Westfall, the Plaiotiff (the "Plaintiff"), and Christina Westfall, and Stefani Podvm
(Christina Wessfall and Stefani Podvin collectively referred to herein as the "Counter-Defendants)
concerning ;11; filing of a frivolous fawsuit and Rule 13 Sanctions. The combined issues of the

countereclaimfon frivolous lawsuit and the Rule 13 Motion were tried together to the Court on July
30, 2002. At ;he procesdings or July 30, 2002, the Plaintiff appeared by counsel, the Counter-
Defendants appeared in person and were also represented Sy their aﬁor;zey. At the proceedings on
July 30, 2002, Udo Birmbaum (the "Dc'fendant/ch;mter-Plaintiff'), the Defendant/Counter-Plaintft,

appeared pro se.

After considering the pleadings, the evidence presented at the wial to the jury as well as the

cvidence presented at the summary judgment hearings and the sanctions hearin;

o before1

westéalfindojudgment\findings of facts2 @

Findings of Fact and Conclusions of Law
PAGE 10of 7
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t from the Defendant/Counter-Plaintiff, the Court makes its findings of fact

in response to a regues
and conctusions of law as follows:

Findings of Fact
1. The Defendant/Counter-Plairiiff’s claims concerning RICQ civil conspiracy claims against
Christina Westfall and Stefani Podvin (the wife and daughter of the Defendant/Counter-Plaintiff's

 forser attomey, David Westfall) were groundless and totally unsupported by any credible

Always remember - the court reporter found him saying - that
Mr. Birnbaum was "well intentioned”. Suddenly all this stuff.
Z. The Defendany/Counter-Plaintiffs claims concerning RICO civil conspuracy claims

svidence whatscever,

against Christina Westfall and Stefani Podvin were without merit and brought for the purpose of

haragsment, delay, and 1o seek advantage in a collateral matter by attempting to cause the original

R L0001 8 Lt SV S

Plaintiff, David Westfall to drop his claim for un-reimbursed legal services provided to the
Defendant.

3 The Defendant/Counter-Plaintiff was afforded numerous opportuniies to marshal his
evidence and present any facts to support his allegations concerning RICO civil conspiracy claims
against the wife and daughter of the Defendant/Counter-Plaintiff’s attorney, David Westfall. The
Defendant/Countexr-Plaintiff wholly failed to provide any such credible evidence at either the
summary judgment phase of the lawsuit or at the hearing on the mosion for sanctions.

4, The attempt to provide testimony by the Defendant/Counter-Plamtiff concerning RICO
civil conspiracy claims wera his own apinions and totally uncorroborated by any other evidence.

5. The Defendant/Counter-Plaintiff never established that he bad suffered any economic
damages as a result of an alleged conspiracy. The Defendant/Counter-Plaintiff was sued by his

former counsel to collect money for legal work which had been performed for the

Defendent/Counter-Plaintiff for which the Defendant/Counter-Plaintiff bad not paid his attorney in

Findings of Fact and Conclusions of Law "
PAGE 2 of 7 westfaifudo\udemennfindings of facts2
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Judge Paul Banner did NOT submit ANY of this to the jury! He |WWW_openJu5tice_Us|
INSTRUCTED THEM that Mr. Birnbaum had "FAILED TO ABIDE"!

p—

full. The jury found that the work had been performed by thg attorney, the amount charged to the
client was ressonable, and that there was an amount owed by the Defendant/Counter-Plaintiff to the
Plaintff. The Defendant/Counter-Plaintiff’s claims concerning RICO civil conspiracy claims had
110 bearing on whether or not the Defendant/Counter-Plaintiff received the legal services and owed
the balance of the outstanding attorney’s fees.

6.  The filing of the Defendant/Counter-Plaintiff’s claims concerning RICO civil conspiracy
was a blatant and obvious attempt to influence the outcome of the Plaintiff's legitimate lawsuit
against the Defendant/Counter-Plaintiff and to cause harassment to the Plaintiff and his family
members.

7. The behavior of the Defendant/Counter-Plaintiff in filing claims concerning RICO civil
conspiracy in this lJawsuit have been totally without substantiation on any cause of action pled.

o~ 8. The conduct of the Defendant/Counter-Plaintiff giving rise to the award of punitive

damages was engaged in willfully and maliciously by the Defendant/Counter-Plaintiff with the

intent to barm tae Plaintiff and the Counter-Defendanss, |10V @00ut "well intentioned™
Remember?

9, The amount of actual damages, attorney's fees, suffered by the Counter-Defendant was

proven to be reasonsble and necessary by a preponderance of the evidence and not challenged by

the Defendant/Counter-Plaintiff at the hearing on sanctions. The amount of actual damages

Was a JURY case. No jury at

awarded was in an amount that was proven at the hearing. this hearing

10.  The amount of damages for inconvenience awarded by the court was proven at the hearing
by a preponderance of the evidence and not challenged by the Defendant/Counter-Plaintiff at the

hearing on sanctions. The court awarded damages for inconvenience in an amount the Court found

to be rcasonable and necessary, supported by evidence, and approprate considering the
B.S. |

circumstances.

Findings of Fact and Conclusions of Law '
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11.  The amount of punitive damages awarded by the Court were found to be supported by the

evidence and necessary under the circumstances to attempt to prevent similar future action on the

Can't do this in a CIVIL proceeding. Takes FULL
CRIMINAL PROCESS.

12.  The sanctions award is directly related to the harm done.

part of the Defendant/Counter-Plaintiff.

13.  The sanctions award is not excessive in relation to the harm done and the net worth of the

. : '
Defendant/Counter-Plaintiff. No evidence to any of this B.S. ever!

14.  The sanctions award is an appropriate amount in order to gain the relief which the Court

seeks, which is to stop the Defendant/Counter-Plaintiff and othets~ similarly situated from filing

fivolons ] e "relief which the Court seeks" - to keep from filing lawsuits - a First
volous Jawsulis. | Amendment Right. OFFICIAL OPPRESSION PER SE.

15.  The amount of the punitive damage award is an amount narrowly tailored to the amount of

harm caused by the offensive conduct to be punished.
16.  The Counter-Defendants suffered both economic and emotional damages as a result of the
Defendant/Counter-Plaintiff's lawsuit and specifically the frivolous nature of the lawsuit caused

damages which included expenses (in addition to taxable court costs), attorney’s fees, harassment,

No evidence to all this B.S. Remember "well
intentioned"?

17.  The Counter-Defendants established a prima facie case that this lawsuit was filed by the

inconvenience, intimidation, and #hreats.

Defendant/Counter-Plaintiff without merit and for the purpose of harassment. The prima facie case
was made by the testimony and documents introduced as evidence by the Counter-Defendants at the
summary judgment proceedings as well as at the hearing on sanctions on July 30, 2002.

18.  After the Counter-Defendants established their prima facie case, the Defendant/Counter-
Plainiff failed wholly to provide any credible evidence to support the legal theories of the

Defendant/Counter-Plaintiff.

Findings of Fact and Conclusions of Law
PAGE 4 of 7 westfalludoudgment\findings of facts2
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Concluasions of Law
1.  The Defendant/Counter-Plaintiff wholly failed to provide any credible evidence 1o
substantiate apy of his claims concerning a RICO civil conspiracy claim.
2. An essential element of cach of Defendant/Counter-Plaintiff's claim was damages.
3. The Defendant/Counter-Plaintiff failed to prove any damage as a direct result of any action
or inaction caused by the Plaintiff or the Counter-Defendants. ‘

4. All of Defendant/Counter-Plaintiff's claims were as a matter of law unproved and untenable

on the evidence presented to the Cout. How about "evidence to the JURY"?

5. Based upon the facts presented to support Defendant/Counter-Plaintiff's claim concerning
RICO civil conspiracy charges, the Defendant’/Counter-Plaintiff>s claims concerning RICO civil
conspiracy were completely untensable. |

6. The Defendant/Counter-Plaintiff’s claims conceming RICO civil conspiracy charges were

not based upon the law, were not a good faith extension of existing law, and were brought and

continued to be urged for the ce of ent was "civil RICO" - not the mumbo-jumbo above

7. The court concludes as a matter of law that Defendant/Counter-Plaintiff’s claims
conceming RICO civil conspiracy were brought for the purpose of harassment.
8. The Defendant/Counter-Plaintiff’s behavior in bringing and prosecuting this frivolous

lawsuit was a violation of one or more of the following: §9.000 et seq. Civ. Prac. & Rem. Code,

1! M M ||9
§10.000 et seq. Civ. Prac. & Rem. Code, and/or Rule 13, TR.C.p,| /'8t @bout “well intentioned™

9, The Court has the power to award both actual and punitive damages against the
Defendant/Counter-Plaintiff for the filing and prosecution of a frivolous lawsuit. This authority
stems from one or more of the following: §9.000 et seq. Civ. Prac. & Rem. Code, §10.000 et seq.

Civ. Prac. & Rem. Code, Rule 13, T.R.C.P., and/or the common law of Texas.
Official Oppression per se

Findings of Fact and Conclusions of Law
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10.  The behavior and attitude of the Defendant/Counter-Plaintiff in filing and prosecuting this

claim against the Counter-Defendants calls out for the award of both actual and punitive damages to
be assessed against the Defendant/Counter-Plaintiff.

11.  The Counter-Defendants were successful in presenting a prima facie case to the Court on
the issue of sanctions. After she prima facie case was made, the burden of proof shifted to the
Defendant/Counter-Plaintiff and the Defendant/Counter-Plaintiff failed in its effort to prove good
faith in the filing of the RICO civil conspiracy claims.

12.  The appropriate award for actual damages as a result of the filing and full prosecution of
this frivolous lawsuit is an award of $50,085.00 in attomey’s fees. The Court makes this award
under power granted to the Coust by §9.000 et seq. Civ. Prac. & Rem. Code, §10.000 et seq. Civ.
Prac. & Rem. Code, Rule 13, T.R.C.P., and/or the common law of Texas.

13.  The appropriate sanction for the inconvenience suffered by the Counter-Defendants for the
filing and full prosecution of this frivolous lawsuit is an award of $1,000.00 to Christina Westfall
and $1,800.00 to Stefani Podvin, to be paid by the Defendant/Counter-Plaintiff to the Counter-
Defendants.

14.  The appropriate punitive sanction for the filing and full prosecution of this frivolous lawsuit
is an award of $5,000.00 to Christina Westfall and an award of $5,000.00 to Stefani Podvin, to be
paid by the Defendant/Counter-Plaintiff to the Counter-Defendants.

15.  The award of punitive damages is directly related to the harm done.,

16.  The award of punitive damages is not excessive.

17.  The award of punitive damages is an appropriate amount to seek to gain the relief sought

which is to stop this Defendant/Counter-Plaintiff, and others like him, from filing similar frivolous

OFFICIAL OPPRESSION per se. Can't do "punitive" in a CIVIL
proceeding. Only "coercive". Requires "keys to own release"!

lawsuits.

Findings of Fact and Conclusions of Law
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18.  The amount of the punitive damage award is narrowly mailored to the harm done.
19.  Authority for the punitive damage award is derived from §10.000 et seq. Civ. Prac. & Rem.
Code, Rule 13, T.R.C.P., and/or the common law of Texas.

Any finding of fact herein which is later determined to be a conclusion of law, is to be
deemed a conclusion of law regardless of its designation in this documnent as a finding of fact. Any
conclusion of law herein which is later determined to be a finding of fact, is to be deemed a finding

of fact regardless of its designation in this document as a conclusion of law.

-
SIGNED THIS __ .. )(2 day of September, 2%;‘%&

JUDGE PRESIDING

Careful study of this document shows that all this B.S. is to C.Y.A. for having
"awarded damages" WITHOUT A JURY - in a jury cause - and trying to CONCEAL
that this is exactly what Judge Paul Banner had done.

It also is a window on his mindset during the JURY TRIAL of April 8-11, 2002, his
hatred of Pro Se parties.

JUST READ ALL THIS VENOM IN THIS DOCUMENT. Remember, "although Mr.
Birnbaum may be well intentioned --- etc. | (Mr. Banner) did not see the evidence
as showing etc " - or something like that.

Was of course a JURY TRIAL - so why was Mr. Banner "weighing” the evidence?

Findings of Fact and Conclusions of Law
PAGE 7 of 7 - westfalludoyjudgmentifindings of facts2
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No. 00-00619
THE LAW OFFICES OF § IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. §
§
Plaintiff §
§
v. § 294" JUDICIAL DISTRICT
§
UDO BIRNBAUM 8 o 2 T
Defendant/Counter-Plaintiff § % ?\;f 2
§ 2E D P
v g . 2

G. David Westfall, Christina Westfall, and
Stefani Podvin,

/"\ £~
<
<&
-

[
VAN ZANDT COUNTY, TEXAS®

L X LD

Counter-Defendants

APPLICATION FOR WRIT OF SCIRE FACIAS TO REVIVE JUDGMENT

NOW COMES, Christina Westfall and Stefami Podvin, Counter-Defendants in the above-
entitled and numbered cause (“Counter-Defendants™) and file this their Application for Writ of Scire
Facias to Revive Judgment (hereinafter, the “Application”) and in support thereof would show unto
the Court as follows: |

1. This Application is supported by the affidavit of Christina Westfall (the “Westfall
Affidavit™y attached hereto as Exhibit “A” and incorporated by reference herein for all purposes,

and the affidavit of Stefani Podvin (the “Podvin Affidavit”) attached hereto as Exhibit “B” and

titled "Order on Motion for

incorporated herein by reference as if fully set forth at length. Sanctions”

2. On July 30, 2002, a judgment was rendered in favor of the Counter-Defendants on

their Motion for Sanctions filed in the above-entitled and numbered cause against Udo Birnbaum in

the total sum of $62,885.00 (hereinafter, the “Judgment”). Post-judgment interest at the rate of ten

"Order" - or "2nd Judgment"? |

APPLICATION FOR WRIT OF SCIRE FACIAS PAGE 1 of 3
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|

percent (10%) was awarded by the Judgment as well. A true and correct copy of the Judgment is

attached hereto as Exhibit “1” to the Westfall Affidavit and attached hereto as Exhibit “1” to the

Podvin Affidavit. Order |  [Order
3. Based upof the date of the signing of the Judgment, the Judgment became dormant

on August 8, 2012. This Application seeks to revive the Judg
Birnbaum (“Judgment Debtor™) pursuant to TEX. CIV. PRAC. & REM. CODE § 31.006.

4. As of June 1, 2014, there remains due and owing on the Judgment by the Judgment

5. Alt payments made, credits, and offsets have been credited to the Judgment.

6. The Judgment has not been paid or otherwise settled or compromised.

7. Christina Westfall and Stefani Podvin bring this proceeding to revive the Judgment

8. Christina Westfall and Stefani Podvin ask the Court to take Judicial Notice of the

Judgment.

WHEREFORE, PREMISES CONSIDERED, Christina Westfall and Stefani Podvin

and to extend the enforcement of same.

request from this Court the following:

1. A Scire facias writ be issued as to defendant, Udo Birnbaum, in the manner and form

Order prescribed by law, requiring defendant, Udo Bimbum, to appear and show cause why the

Judgment should not be revived:
2. The Judgment be revived in all respects and extended for the full period provided by law;

3. The Court direct the issuance of execution on the Judgment;

4. The Court award Christina Westfall and Stefani Podvin all costs; and

APPLICATION FOR WRIT OF SCIRE FACIAS PAGE 2 of 3
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5. The Court grant Christina Westfall and Stefani Podvin such other and further relief to

which they may show themselves to be justly entitled.

Respectfully submitted,

Reading the tea leaves:

* <£'/VMJ‘ C* %
Jrateh tor the FRAUD FRANK C. FLEMING
eing planned tor: State Bar No. 00784057

Law Office of Frank C. Fleming
3326 Rosedale Ave,

Dallas, Texas 75205-1462
(214) 373-1234

(fax) 1-469-327-2930

ATTORNEY FOR CHRISTINA
WESTFALL and STEFANI PODVIN

APPLICATION FOR WRIT OF SCIRE FACIAS PAGE 3 of 3


user 1
Text Box
www.OpenJustice.US

user 1
Callout
Reading the tea leaves:
*
Watch for the FRAUD being planned for!


lwww.OpenJustice.US|

No. 00-00619
THE LAW OFFICES OF § IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. §
§
Plaintiff §
§
v. § 294™ JUDICIAL DISTRICT
§
UDO BIRNBAUM §
§
Defendant/Counter-Plaintiff §
§
V. §
§
G. David Westfall, Christina Westfall, and§
Stefani Podvin, §
§
Counter-Defendants § VAN ZANDT COUNTY, TEXAS

AFFIDAVIT OF CHRISTINA WESTFALL
IN SUPPORT OF
APPLICATION FOR WRIT OF SCIRE FACJAS TO REVIVE JUDGMENT

STATE OF TEXAS §
COUNTY OF DALLAS g

BEFORE ME, the undersigned authority on this day personally appeared Christina Westfall,
known by me to be a credible person and competent in all respects to make this Affidavit, and, who,
being duly sworn, upon her oath stated:

L. “My name is Christina Westfall. I am over twenty-one (21) years of age, and have
never been convicted of a crime and am fully competent to execute this Affidavit. I have personal
knowledge of the facts set forth herein and each averment is, to the best of my knowledge, true and
correct,

2. “On July 30, 2002, a judgment on a Motion for Sanctions was rendered in favor of

Stefani Podvin and me in the above-entitled and numbered cause against Udo Birnbaum in the total

k&Y
Westfall Affidavit g 54}_\ AQ \%‘ A4 ! Page 1 of 2
4 RN
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sum of

Judgment. A true and correct copy of the Judgment is attached hereto as Exhibit “1” to this affidavit

and incorporated by reference herein for all purposes.

3 “There 1s no outstanding and unreturned execution on the Judgment.
Order

4. <All payments made, credits, and offsets have been credited to the Judgment.

5. “The Judgment has not been paid or otherwise settled or compromised.
6. “There are no counterclaims or set-offs in favor of Judgment Debtor.

7. “As of June 1, 2014, there remains due and owing on the Judgment by the Judgment

Debtor, damages in the amount of $62,885.00. Post-judgment interest at the rate of ten percent

(10%) was also awarded by the Judgment and remains due and owing.

8. “This Affidavit is made and filed for the purpose of reviving the Judgment in the

manner and for the period prescribed by law.”

FURTHER AFFIANT SAYEHT NOT.

SIGNED this é/’féiiay of (/Q/zc/ ,2014.
g TieTo0

CHRISTINA WESTFALL /-

SUBSCRIBED AND SWORN TO BEFORE ME on this g@ﬁf} of “Jidse 2014

HEATHER M. ADAMS U /% Qz«/\\
Notary Public Né’cfy Public, State of Texas
STATE OF TEXAS
Commission Expires 01/26/2018

Westfall Affidavit Page 2 of 2
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No. 00-00619

THE LAW OFFICES OF § IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. §
§
Plaintiff §
§

v. § 294" JUDICIAL DISTRICT
§
UDO BIRNBAUM §
§
Defendant/Counter-Plaintiff §
§
V. §
§
G. David Westfall, Christina Westfall, and§
Stefani Podvin, §
| §

Counter-Defendants § VAN ZANDT COUNTY, TEXAS

AFFIDAVIT OF STEFANI PODVIN
IN SUPPORT OF
APPLICATION FOR WRIT OF SCIRE FACIAS TO REVIVE JUDGMENT

STATE OF TEXAS §
COUNTY OF DALLAS g

BEFORE ME, the undersigned authority on this day personally appeared Stefani Podvin,
known by me to be a credible person and competent in all respects to make this Affidavit, and, who,
being duly sworn, upon her oath stated:

1. “My name is Stefani Podvin. I am over twenty-one (21) years of age, and have never
been convicted of a crime and am fully competent to execute this Affidavit. I have personal
knowledge of the facts set forth herein and each averment is, to the best of my knowledge, true and
correct.

2. “On July 30, 2002, a judgment on a Motion for Sanctions was rendered in favor of

Christina Westfall and me in the above-entitled and numbered cause against Udo Bimbaum in the

Podvin Affidavit Page 1 of 2
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total sum of $62,885.00. Post-judgment interest at the fate of ten percent (10%) was also awarded by

the Judgment. A true and correct copy of the Judgment is attached hereto as Exhibit “1” to this

affidavit and incorporated by reference herein for all purposes.

3. “There is no outstanding and unreturned execution on the Judgment.

4. <All payments made, credits, and offsets have been credited to the Judg

5. “The Judgment has not been paid or otherwise settled or compro

6. “There are no counterclaims or set-offs in favor of Judgment Debtoy.

7. “As of June 1, 2014, there remains due and owing on the Judgment by the Judgment

Debtor, damages in the amount of $62,885.00. Post-judten percent
(10%) was also awarded by the Judgment and remains due and owing.
8. “This Affidavit is made and filed for the purpose of reviving the Judgment in the

manner and for the period prescribed by law.”

FURTHER AFFIANT SAYEHT NOT.

SIGNED this 0% day of (Yeme o 2014,

e Fidoee

STEFANI PDVIN

SUBSCRIBED AND SWORN TO BEFORE ME on this day of (j‘/(//f/(é , 2014,
§ A58\ HEATHER M. ADAMS W . /
: *’ ) Notary Public - % =
1 STATE OF TEXAS Netary Public, State of Texas
Commission Expires 01/29/2018

Podvin Affidavit Page 2 of 2
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A, and exact copy of the

£ »)  original on file in the

G/ District Clerk’s Office,
' &

No. 00-00619

- : Van Zandt Coungty, Texas.
IN THE DISTRICT COURT Z}:ﬂmﬂ«’o )2’5{
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THE LAW OFFICES OF §
G. DAVID WESTFALL, P.C. §
Plaintiff g
v. § 294" JUDICIAL DISTRICT
UDO BIRNBAUM " §
Defendant/Counter-Plaintiff g
G. David Westfall, Christina Westfall, andg
Stefani Podvin, : 8
Counter-Defendants E . g VAN ZANDT COUNTY, TEXAS

ORDER ON MOTIONS FOR SANCTIONS

On July 30, 2002, came on to be heard, Motions for Sanctions filed by G. David Westfall,
Christina Westfall, and Stefani Pod;)in, as well as to be heard Motions for Sanctions filed by Udo
Bimbaum. The plaintiff, The Law Office of G. David Westfall, P.C. (the “Plaintiff*), appeared in
person by representative and by attorney of record. The defendant, Udo Birmbaum, appeared in persen,
pro se. The counter-defendant, G. David Westfall, appeared by representative and by attorney of
record. The counter-defendants, Christina Westfall and Stefani Podvin appeared. in person and by
attorney of record. All parties announced ready for a hearing on all the pending motions for sanctions

currently on file in this matter at the time of the hearing.
Based upon the pleadings of the parties, the evidence presented at trial and the evidence
presented at the sanctions hearing, and the arguments of counsel and by the pro se defendant, the Court
is of the opinion that the Movants, Christina Westfall and Stefani Westfall are entitled to prevail on

their claim for sanctions against the Defendant, Udo Birnbaum.

Order on Sanctions  -~{ , J__,, | / %/ g 54’
L\)L3 1 “i ﬁ \ !
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can't do unconditional (punitive) sanction by CIVIL | .
process - only "coercive" - where contemnor has
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"keys to own release" to purge the contempt - by
complying with some Order or decry.

It is therefore, ORDERED, ADJUDGED and DECREED that the Counter-Defendants,
Christina Westfall and Stefani Podvin are awarded damages as a sancikon against and to be paud by
defendant, Udo Birnbaum, to Christina Westfall and Stefani Podvin as follows:

A..  Christina Westfall and Stefani Podvin are awarded jointly and severally the amount of
$50,085.00 as reimbursement for their joint attorney’s fees.

B. Christina Westfall is awarded aciual damages for her personal inconvenience in the amount of
$1,000.00, and she is fisrther awarded punitive damages for the harassment caused to her in the amount
of $5,000.00.

C. Stefani Podvin is awarded actual damages for her personal inconvenience in the amount of
$1,800.00, and she is further awarded punitive damages for the harassment caﬁsed to her in the amount
of $5,000.00.

D. The Court denies the request for a finding of any sanctions to be awarded in favor of G. David
Westfall, individually.

E. The Court denies the request for a ﬁnding of any sanctions to be awarded in favor of Udo
Birnbaum.

IT1S FURMR ORDERED THAT the judgment here rendered shall bear interest at the
rate of ten percent (10%) from July 30, 2002, until paid.

All other relief regarding any motions for sanctions on file in this matter not expressly granted
in this order is hereby denied.

THIS JUDGMENT RENDERED ON JULY 30, 200Z, AND SIGNED

of g , 2002,
i

3

JUDGE PRESIDING A

Order on Sanctions . o o
PAGE 2 of 2 7! ;i,, % . westfalhudo\pleadings\order ch sanctidds' .-
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No. 00-00619 .

THE LAW OFFICES OF

§ IN-THE DISTRICT COURT
- G. DAVID WESTFALL, P.C. - § :
_ v §
Plaintiff §
v. §  294™ JUDICIAL DISTRICT
- §
UDO BIRNBAUM §
. o 5
Deféiidant/Counter-Plaintiff §
V. §
§
G. David Westfall, Christina Westfall, and§
Stefani Podvin, §
| § |
Counter-Defendants § VAN ZANDT COUNTY, TEXAS
WRIT OF SCIRE FACIAS

TO:  Udo Birnbaum at 540 VZ CR 2916, Eustace, TX 75124

On August 9, 2002; a judgmént on sanctions was rendered in favor of Christina Westfall-and
Steféni Podvin, in the abb{fe;entitled andvnumbered cause against defendant, Udo Birnbaum, in the .
total sum of $62,885.00, which included actual damages of $2,800.00, attorney’s fees of 50,085.00,
and exemplary damages in the amount of $10,000.00 (hereinéﬁer the “Judgment”). Post-judgment
interest at the rate of ten percent (10%) was awarded by the Judgment as wéll.

The Judgmeﬁt has become dormant and Chrjstina Westfall and Stefani Podvin have filed a
petition and applied for a Writ of Scire Facias to revive the Judgment. |

You are, hereby, commanded to appear before the District Court, 294% Judicial District, Van
Zandt County, Texas at 10:00 o’clock a. m., on the Monday next following the expiration of 20 days
after thé date of s¢rvice of this Writ of Scire Facias; there to show cause, if any there be, why the

Judgment rendered in the above-entitled cause should not be revived as requested by Christina

‘Writ of Scire Facias ? ‘%.E ﬁ (5 PY PAGE 1 of 3
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Westfall and Stefani Podvin. On your failure to do so, an order and judgrpént will enter for the relief
demanded in the application.

The‘ nature of Christina Westfall’s and Stefani Podvin’s demand is shown by a true and
cbrrect copy of their application accompénying this citation, the original of which is on file in this
cause. o | |

If this citation is not served within 60 days after the date of its issuance, it shall be returned
unserved. |

The officer executing this writ shall promptly serve the same according to the requirements

of law, and the mandates of this order, and make due retum as the law directs.

ISSUED and given under my hand and seal of the court on this _ [§ F day of jﬂ_,%v ,2014.

CLERK OF THE 294™ DISTRICT COURT
VAN ZANDT COUNTY, TEXAS

Ll Lges
KAREN WILSON

Writ of Scire Facias ‘ PAGE 2 of 3
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IN THE TBISTRICT CO 1

THE LAW OFFICES OF $ ,
G. DAVID WESTFALL, P.C. $ By M,
$ \ X
Plaintiff $ T
v. $ 294™ JUDICIAL DISTRICT
$
UDO BIRNBAUM $
$
Defendant / Counter-Plaintiff $ VAN ZANDT COUNTY,
$ TEXAS
G. DAVID WESTFALL, $
CHRISTINA WESTFALL $ Just to be SURE that it is
STEFANI PODVIN $ clear - what one means -
$ with all these various
Counter-Defendants $ "judgments”, "scire facias",

and "executions", and
"dormants" floating around

Answer to Application For Writ of Scire
Facias to Revive Judgment

COMES NOW, Udo Birnbaum, Defendant/Counter-Plaintiff in this cause —
answering the SECOND Writ (July 18, 2014) re the SECOND Judgment:

Definitions

1. “First Judgment” — the one for $ 85,000 or so plus interest —
Judge Paul Banner - “This judgment rendered April 11, 2002, -
signed July 30, 2002

2. “Second Judgment” — the one for “$67,000 or so plus interest —
Judge Paul Banner — “This judgment rendered July 30, 2002,
signed August 9, 2002

3. “Third Judgment” — the one for $125,000 or so plus interest —
Judge Ron Chapman — “This judgment rendered April 1, 2004,
signed October 6, 2006 “ '

Answer to Writ of Scire Facias — 2nd Writ
page 1 of 3
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4. “First Attempted Execution” — done upon the First Judgment —
sometime March 2014. No record because “handed back” across
the Clerk’s counter — cause was dormant.

5. “First Execution” — the one done upon the Third Judgment

6. “First Dormant Judgment” — First Judgment — while dormant

7. “Second Dormant Judgment” — Second Judgment — dormant

8. “First Application to Revive” — upon the First Judgment — First
Judgment now “alive” - was revived on June 13, 2014

9. “Second Application to Revive” — upon the Second Judgment
10. “First Writ of Scire Facias” — April 2, 2014 re First Judgment

11. “Second Writ of Scire Facias” — July 18, 2014 re Second
Judgment

12. “Order Reviving Judgment” — does not say which Judgment
13. “The Judgments” — “The Three Judgments”, “items 1 + 2 + 37

14. “The Westfalls” — the various judgment claimants, no matter how
grouped, represented, or representing each other, irrespective
whether by self, attorney, affidavit, claim, request, denial, etc —
i.e. 1.) The Law Offices of G. David Westfall, P.C, 2.) G. David
Westfall, 3.) Christina Westfall and 4.) daughter Stefani Podvin,
5.) attorney Frank C. Fleming, and 6.) any other manifestations
or agents of same.

Answer

Udo Birnbaum enters a general denial to the Matters by “The Westfalls” in

their Second Application to Revive re the Second Judgment in this cause —

and to preclude confusion — only the First Revival of the Second Judgment.

Answer to Writ of Scire Facias — 2nd Writ
page 2 of 3
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Birnbaum demands a hearing to show exactly why this Second Judgment

should NOT be “revived” — but that it be permanently “put to sleep” - -

- - as part of putting to sleep ALL “The Judgments” (ALL THREE
JUDGMENTYS), in this cause as per pending before this Court petition
titled “Petition to Set Aside Judgments” - -

- - by reason of “inconsistent with due process” as detailed in said

“Petition to Set Aside Judgments”.

Birnbaum demands that such hearing be in a magisterial setting not
“inconsistent with due process” — i.e. by the only lawful magistrate of this
Court, the Hon. 294th District Judge — the Hon. Teresa Drum — in her

magisterial capacity.

The recent Order Reviving Judgment was by a “visiting judge” - Judge Paul

Banner, unlawfully and bizarrely sitting as a “visiting magistrate”.

There is no such thing as an externally assigned “visiting magistrate™!

This the 19th day of September, 2014,

Udo Birnbaum

540 VZ County Road 2916
Eustace, TX 75124

903 479-3929
brnbm@aol.com

Answer to Writ of Scire Facias — 2nd Writ
page 3 of 3
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No. 00-00619

THE LAW OFFICES OF $ IN THE DISTRICT COURT
G. DAVID WESTFALL, P.C. $
Plaintiff $
V. $ 294%™ JUDICIAL DISTRICT
: S
UDO BIRNBAUM . $
Defendant / Counter-Plaintiff $ VAN ZANDT COUNTY,
s
G. DAVID WESTFALL, $
CHRISTINA WESTFALL $ TEXAS _ —
STEFANI PODVIN $ in shqrt - the requl of_
Counter-Defendants $ the First Judgment is void

- because Judge Banner's
"assignment” was void.

PETITION TO SET ASIDE
ORDERREVIVING JUDGMENT

Hearin ne 13, 2014 was in violation of Order of Assignment
Assignment specifically precluded sitting as a “visiting magistrate”

To: Hon. Teresa Drum, District Judge 294th — in her magisteriai capacity

At said hearing on June 13, 2014 for M/ REVIVE JUDGMENT AND
SCIRE FACIAS, “visiting judge” Paul Banner signed Order Reviving

Judgment - of a judgment as he himself had rendered and signed long ago.

The Order of Assignment by the Presiding Judge, by Hon. Mary Murphy,

however specifically reads “from this date until plenary power has

expired”. It is elementary that a judgment requiring 10 years to go dormant,

that clearly indicates that said hearing was long after plenary power had

expired — i.e. the “assignment” of Banner is patently and absurdly void.

Petition to Set Aside Order Reviving Judgment
Page 1 of 3
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And as I learned from the very wording of Judge Mary Murphy’s little piece

of paper “assigning” him, by googling on “plenary power”, a “scire facias

hearing to revive” — is necessarily a purely MAGISTERIAL function. There
is nothing left to adjudicate. The judgment is final.

(revival by an action on debt, however, would be an entirely different beast)

SUMMARY

“inconsistent with due process”

I filed Motion to Recuse Judge Banner, to keep Banner off this matter:

Banner stripped ALL of my text — also my 79 page 7,963KB CD Appendix
Left only my title — in his new blank he scribbled “I decline to recuse etc”
Immediately faxed his “pasting” to FAJR at 10:05 a.m. — per time stamp
“overruled” - reply from FAJR 10:32 a.m. Total time: 27 minutes.
Indicated: FAIJR Judge Mary Murphy NEVER saw my Motion.

All “clerk job”. Underlying Banner “assignment”: VOID per se

Underlying Order of Referral to warrant any “assignment” — NONE

PRAYER

“Oh, what tangled webs we weave
when first we practice to deceive”

Judge Drum, the First Administrative Judicial Region has no authority to
dump “visiting magistrates” upon me, in the name of your good court — and

certainly NOT Judge Banner.

Judge Drum, in your magisterial capacity as 294th District Judge, you have
the authority to simply set aside the Order Reviving Judgment as

“inconsistent with due process” — i.e. no jurisdiction whatsoever.

. . .. Watch for the fraud re
Petition to Set Aside Order Reviving Judgment this 1st judgment

Page 2 of 3 _ coming around the
corner!
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And, in your magisterial capacity as a public servant, it is also your duty to
set aside such wrongs.

Judgments entered where court lacked either subject matter or
personal jurisdiction, or that were otherwise entered in violation of
due process of law, must be set aside, Jaffe and Asher v. Van Brunt,
S.D.N.Y.1994, 158 F.R.D. 278.

This the / & day of July, 2014

~ Respectfully, 4 .
a5 /3mbocenn

UDO BIRNBAUM

540 VZ County Road 2916
Eustace, TX 75124

903 479-3929
brnbm@aol.com

Attachments:
Order Reviving Judgment — by Judge Banner - 6-13-2014

Order of Assignment etc — by Presiding Judge Murphy - 5-21-2014

Order Setting Hearing — by Judge Banner — 5-29-2014

Notice of Setting for 6-13-2014 — set on 5-29-2014

Motion for Recusal of Judge Banner — with CD Appendix - 6-12-2014

“I decline to recuse myselfetc” - by Judge Banner 6-13-2014 10:0S a.m.

Order Denying Motion to Recuse — by Judge Murphy 6-13-2014 10:32 a.m.
Application for Writ of Scire Facias — THIS CAUSE - 3-27-2014 |

ABSTRACT OF JUDGMENT - THIS CAUSE — 3-26-2014

WRIT OF EXECUTION — THIS CAUSE - 3-24-2014

SHERIFFS RETURN — THIS CAUSE — 3-28-2014

“Deputy unable to locate Judgment Debtor to make demand. Unable
to locate Assets sufficient to satisfy the judgment”.

.. ‘ . . . Watch for the fraud re
Petition to Set Aside Order Reviving Judgment this 1st judgment

Page 3 of 3 coming around the
' corner!
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